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$�� 7KH� 7H[W� 2I� 7KH� &RS\ULJKW� &ODXVH� $QG�
7KH� +LVWRU\� 2I� &RQJUHVV¶V� ([HUFLVH� 2I�
7KH�&RS\ULJKW�3RZHU�6KRZ�7KDW�&RQJUHVV�
0D\�&RQVWLWXWLRQDOO\�([WHQG�$�1HZ�&RS\�
ULJKW�7HUP�7R�6XEVLVWLQJ�:RUNV�� ������������������������������

��� ([WHQGLQJ� WKH� FRS\ULJKW� WHUP� IRU� VXE�
VLVWLQJ� ZRUNV� GRHV� QRW� YLRODWH� WKH�
³OLPLWHG�7LPHV´�UHTXLUHPHQW�� ����������������������������

��� &RQJUHVV¶V� FRQVLVWHQW� SUDFWLFH�� IURP�
WKH� )LUVW� &RQJUHVV� RQ�� FRQILUPV� LWV�
SRZHU�WR�H[WHQG�D�QHZ�WHUP�WR�VXEVLVW�
LQJ�ZRUNV�������������������������������������������������������������

��� ([WHQGLQJ� D� QHZ� WHUP� WR� VXEVLVWLQJ�
ZRUNV� ³SURPRWH>V@� WKH� 3URJUHVV� RI�
6FLHQFH�´� ������������������������������������������������������������
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%�� 7KH�([SHULHQFH�2I�7KH�)LOP�,QGXVWU\�6XS�
SRUWV� &RQJUHVV¶V� &RQFOXVLRQ� 7KDW� $SSO\�
LQJ�7KH�&7($¶V�7HUP�([WHQVLRQ�7R�([LVW�
LQJ�:RUNV�:RXOG� ³3URPRWH� 7KH� 3URJUHVV�
2I�6FLHQFH�´� �������������������������������������������������������������

��� &RQJUHVV� UHDVRQDEO\� IRXQG� WKDW� WKH�
&7($�ZRXOG�VSXU�WKH�FUHDWLRQ�RI�QHZ�
ZRUNV�� ����������������������������������������������������������������

��� &RQJUHVV� UHDVRQDEO\� IRXQG� WKDW� XQL�
IRUP� WHUP� H[WHQVLRQ� ZRXOG� DOVR� HQ�
FRXUDJH� WKH� SUHVHUYDWLRQ�� UHVWRUDWLRQ��
RU�ZLGHU�GLVWULEXWLRQ�RI�H[LVWLQJ�ZRUNV��
QRWDEO\�ROGHU�ILOPV�� �������������������������������������������

��� &RQJUHVV� UHDVRQDEO\� UHMHFWHG�SHWLWLRQ�
HUV¶� FRQWUDU\� DUJXPHQWV� DERXW� SUHVHU�
YDWLRQ�� UHVWRUDWLRQ�� DQG� GLVWULEXWLRQ� RI�
ILOPV�� �����������������������������������������������������������������

��� &RQJUHVV� UHDVRQDEO\� FRQFOXGHG� WKDW�
EULQJLQJ� 8�6�� FRS\ULJKW� WHUPV� PRUH�
FORVHO\�LQ� OLQH�ZLWK�WKRVH�RI� WKH�(XUR�
SHDQ�8QLRQ�FRXQWULHV�ZRXOG�³SURPRWH�
WKH�3URJUHVV�RI�6FLHQFH�´� ����������������������������������

,,�� 7+(�),567�$0(1'0(17�'2(6�127�5(�
48,5(�+(,*+7(1('�6&587,1<�2)�&21�
*5(66¶6� '(&,6,21� 72� $33/<� $� 7(50�
(;7(16,21�72�(;,67,1*�:25.6�� ������������������������

&21&/86,21 �����������������������������������������������������������������������
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%RQLWR�%RDWV��,QF��Y��7KXQGHU�&UDIW�%RDWV��,QF�������
8�6������������ �����������������������������������������������������������������

%XUURZ�*LOHV�/LWKRJUDSKLF�&R��Y��6DURQ\������8�6��
��������� ��������������������������������������������������������������������������

)HLVW�3XEOLFDWLRQV�� ,QF��Y��5XUDO�7HOHSKRQH�6HUYLFH�
&R�������8�6������������������������������������������������������������

*ROGVWHLQ�Y��&DOLIRUQLD������8�6������������ �������������������������
*UDKDP�Y��-RKQ�'HHUH�&R�������8�6���������� ����������������������
+DUSHU� 	� 5RZ� 3XEOLVKHUV�� ,QF�� Y�� 1DWLRQ� (QWHU�

SULVHV������8�6�������������������������������������������������������
-DFREVRQ�Y��0DVVDFKXVHWWV������8�6����������� ����������������������
0F&OXUJ�Y��.LQJVODQG�����8�6������������������������������������������
3HJUDP�Y��+HUGULFK������8�6������������ �������������������������������
6RQ\� &RUS�� RI� $PHULFD� Y��8QLYHUVDO� &LW\� 6WXGLRV��

,QF�������8�6������������ ��������������������������������������������������
6WHZDUW�Y��$EHQG������8�6������������ ������������������������������������
:DOWHUV� Y�� 1DWLRQDO� $VV¶Q� RI� 5DGLDWLRQ� 6XUYLYRUV��

����8�6������������ ����������������������������������������������������������
:RROH\�Y��0D\QDUG������8�6�������������������������������������������

67$787(6�$1'�&2167,787,21$/�3529,6,216�

8�6��&RQVW��$UW��,�������FO��� �����������������������������������������������������
���8�6�&������� �����������������������������������������������������������������������
���8�6�&������� �����������������������������������������������������������������������
���8�6�&������� �����������������������������������������������������������������������
$FW�RI�0D\�������������6WDW���������������������������������������������������
$FW�RI�)HE�������������6WDW����� ������������������������������������������������
$FW�RI�0DUFK�������������6WDW������ ����������������������������������������
&RS\ULJKW�$FW�RI����������6WDW���������������������������������������������
/LEUDU\� RI� &RQJUHVV�� &RS\ULJKW� 2IILFH�� &RS\ULJKW�

(QDFWPHQWV��������������������������������������������������������������������
1DWLRQDO�)LOP�3UHVHUYDWLRQ�$FW�RI�������3XE��/��1R��

�������������6WDW��������� ����������������������������������������������
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1DWLRQDO�)LOP�3UHVHUYDWLRQ�$FW�RI�������3XE��/��1R��
�������������6WDW�������� ������������������������������������������������

1DWLRQDO�)LOP�3UHVHUYDWLRQ�$FW�RI�������3XE��/��1R��
�������������6WDW��������� ����������������������������������������������

/(*,6/$7,9(�0$7(5,$/6�

+�5��5HS��1R���������������� �������������������������������������������������
+�5��5HS��1R���������������� ������������������������������������������������
+�5��5HS��1R���������������� ����������������������������������������������
6��5HS��1R�����������������������������������������������������������������
3UH������ 'LVWULEXWLRQ� RI� 5HFRUGLQJV� &RQWDLQLQJ�

0XVLFDO�&RPSRVLWLRQV��&RS\ULJKW�7HUP�([WHQ�

VLRQ�� &RS\ULJKW� 3HU� 3URJUDP� /LFHQVHV�� +HDU�

LQJ�%HIRUH�WKH�6XEFRPPLWWHH�RQ�&RXUWV�DQG�,Q�

WHOOHFWXDO� 3URSHUW\� RI� WKH� +RXVH� -XGLFLDU\�

&RPPLWWHH�����WK�&RQJ�������� �������������������������������������
&RS\ULJKW� 7HUP� ([WHQVLRQ� $FW� RI� ������ +HDULQJ�

%HIRUH� WKH� 6HQDWH� -XGLFLDU\� &RPPLWWHH�� ���WK�
&RQJ�������������������������������������������������������������������SDVVLP�

&RS\ULJKW�7HUP��)LOP�/DEHOLQJ��DQG�)LOP�3UHVHUYD�

WLRQ�/HJLVODWLRQ��+HDULQJV�%HIRUH� WKH�6XEFRP�

PLWWHH� RQ� &RXUWV� DQG� ,QWHOOHFWXDO� 3URSHUW\� RI�

WKH� +RXVH� -XGLFLDU\� &RPPLWWHH�� ���WK� &RQJ��
������ ���������������������������������������������������������������������SDVVLP�

&RS\ULJKW� $PHQGPHQWV� $FW� RI� ������+HDULQJV� %H�

IRUH� WKH�6XEFRPPLWWHH�RQ�,QWHOOHFWXDO�3URSHUW\�

DQG�-XGLFLDO�$GPLQLVWUDWLRQ�RI�WKH�+RXVH�-XGL�

FLDU\�&RPPLWWHH�����G�&RQJ�������� �������������������������������
����&RQJ��5HF��6�������GDLO\�HG��2FW����������� �������������������

$'0,1,675$7,9(�0$7(5,$/6�

,Q�WKH�0DWWHU�RI�'XUDWLRQ�RI�&RS\ULJKW�7HUP�RI�3UR�

WHFWLRQ��'RFNHW�1R������� �8QLWHG�6WDWHV�&RS\�
ULJKW�2IILFH������ ���������������������������������������������������SDVVLP�
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/LEUDU\� RI� &RQJUHVV�� )LOP� 3UHVHUYDWLRQ� ������ $�
6WXG\� RI� WKH� &XUUHQW� 6WDWH� RI� $PHULFDQ� )LOP�

3UHVHUYDWLRQ��9ROV�������������������������������������������SDVVLP�
/LEUDU\�RI�&RQJUHVV��5HGHILQLQJ�)LOP�3UHVHUYDWLRQ��

$� 1DWLRQDO� 3ODQ�� 5HFRPPHQGDWLRQV� RI� WKH� /L�

EUDULDQ� RI� &RQJUHVV� LQ� &RQVXOWDWLRQ� ZLWK� WKH�

1DWLRQDO�)LOP�3UHVHUYDWLRQ�%RDUG������� �������������������
8�6�� 'HSW�� RI� &RPPHUFH�� %XUHDX� RI� (FRQRPLF�

$QDO\VLV��6XUYH\�RI�&XUUHQW�%XVLQHVV��������������������������

)25(,*1�$87+25,7,(6�

6WDWXWH�RI�$QQH����$QQH��F������������ �������������������������������������
(XURSHDQ�8QLRQ�&RXQFLO�'LUHFWLYH�������((&�RI����

2FWREHU����� ��������������������������������������������������������������������

%22.6�$1'�$57,&/(6�

%HUQDUG��-DPL��:LQGRZ�'UHVVLQJ��+LWFKFRFN¶V�&ODV�

VLF� 7KULOOHU� ,V� /RYLQJO\� 5HVWRUHG²$QG� 6HDOHG�

ZLWK� $� ��*� .LVV�� 1�� <�� 'DLO\� 1HZV�� -DQ�� ����
������DW��� ������������������������������������������������������������������������

%RQNR��/DUU\��³:RQGHUIXO�/LIH´�+DV�%HFRPH�D�79�

7UHDVXUH�� 9LUJLQLD�3LORW� �1RUIRON�� 9$��� 'HF��
����������DW�(�������������������������������������������������������������������

)D]]DUL�� 6WHYHQ� 0��� HW� DO��� )LQDQFLQJ� &RQVWUDLQWV�
DQG� &RUSRUDWH� ,QYHVWPHQW�� %URRNLQJV� 3DSHUV�
RQ�(FRQRPLF�$FWLYLW\�,��������������������������������������������

*LOFKULVW�� 6��� HW� DO���(YLGHQFH� RQ� WKH� 5ROH� RI� &DVK�
)ORZ�IRU�,QYHVWPHQW�����-��0RQHWDU\�(FRQ������
������ �������������������������������������������������������������������������������

*LQVEXUJ��-DQH��6\PSRVL>XP@��7KH�&RQVWLWXWLRQDOLW\�
RI�&RS\ULJKW�7HUP�([WHQVLRQ��+RZ�/RQJ�,V�7RR�

/RQJ"�����&DUGR]R�$UWV�	�(QW��/�-�������� ���������������������
*ROGVWHLQ��3DXO��&RS\ULJKW���G�HG������� ���������������������������������
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+DUPHW]��$OMHDQ��7KH�0DNLQJ� RI� WKH�:L]DUG� RI�2]�
������ �������������������������������������������������������������������������������

+DWFK��2UULQ�*���7RZDUG�$�3ULQFLSOHG�$SSURDFK�WR�
&RS\ULJKW� /HJLVODWLRQ� DW� WKH� 7XUQ� RI� WKH� 0LO�

OHQQLXP�����8��3LWW��/��5HY������������ ���������������������������
-RKQVRQ��6DPXHO��$�'LFWLRQDU\�RI� WKH�(QJOLVK�/DQ�

JXDJH�����������������������������������������������������������������������������
.DOLVK�� .DUHQ�� )LOP� 3UHVHUYDWLRQ�� $� 3UDFWLFDO�

*XLGH�����$P��&LQHPDWRJUDSKHU������������������������������
/DPRQW�� 2ZHQ�� &DVK� )ORZ� DQG� ,QYHVWPHQW�� (YL�

GHQFH�IURP�,QWHUQDO�&DSLWDO�0DUNHWV�����-��)LQ��
��������� ��������������������������������������������������������������������������

0H\HU��-RKQ�5��	�.XK��(GZLQ��7KH�,QYHVWPHQW�'H�
FLVLRQ��$Q�(PSLULFDO�6WXG\������� �����������������������������������

��1LPPHU��0HOYLOOH�%��	�1LPPHU��'DYLG��1LPPHU�
RQ�&RS\ULJKW�������� ��������������������������������������������������������

1\H��'RXJ��2OG�)LOPV��)DGLQJ�)DVW��7KH�6WDWH��-XO\�
���������DW�(���������������������������������������������������������������������

�� 3DWU\�� :LOOLDP�� &RS\ULJKW� /DZ� DQG� 3UDFWLFH�
������ ��������������������������������������������������������������������������������

6DW]PDQ��'DUUHOO��%XLOGLQJ� $� )XWXUH� LQ� 3UHVHUYLQJ�
)LOPV¶�3DVW��/RV�$QJHOHV�%XV��-���-DQ������������
DW��� ����������������������������������������������������������������������������������

6KDOHV��7RP���5DLVLQJ�³.DQH´���$�'9'�OX[H�0RGHO��

&ODVVLF� )LOPV� *HW� 6SHFLDO� 7UHDWPHQW�� :DVK��
3RVW��2FW������������DW�*��������������������������������������������������

6OLGH�� $QWKRQ\�� 1LWUDWH� :RQ¶W� :DLW�� $� +LVWRU\� RI�

)LOP�3UHVHUYDWLRQ�LQ�WKH�8QLWHG�6WDWHV��UHSU��HG��
��������������������������������������������������������������������������������������

7KH� 6WDWH� RI� WKH� $UW�� ��� $P�� &LQHPDWRJUDSKHU� ���
������ �������������������������������������������������������������������������������

7KRPSVRQ��)UDQN��/RVW�)LOPV������� ��������������������������������������
7ZR�'D\V�RI�&KULVWPDV�&ODVVLFV��7RURQWR�6WDU��'HF��

����������DW�(�������������������������������������������������������������������
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9RJHO��+DUROG�/���(QWHUWDLQPHQW� ,QGXVWU\�(FRQRP�
LFV���WK�HG������� ��������������������������������������������������������������
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,17(5(67�2)�7+(�03$$�

� 7KH� 0RWLRQ� 3LFWXUH� $VVRFLDWLRQ� RI� $PHULFD�� ,QF��
�³03$$´��LV�D�QRQ�SURILW�WUDGH�DVVRFLDWLRQ�IRXQGHG�LQ������
WR�DGGUHVV�LVVXHV�RI�FRQFHUQ�WR�WKH�8QLWHG�6WDWHV�PRWLRQ�SLF�
WXUH�LQGXVWU\���7KH�03$$¶V�VHYHQ�PHPEHUV�SURGXFH�RU�GLV�
WULEXWH�DSSUR[LPDWHO\�QLQHW\�SHUFHQW�RI� WKH�ILOPHG�HQWHUWDLQ�
PHQW� LQ� WKH� GRPHVWLF� WKHDWULFDO�� WHOHYLVLRQ�� DQG� KRPH� YLGHR�
PDUNHWV��DQG� WKH\�DUH�DPRQJ� WKH� OHDGLQJ�SURGXFHUV�DQG�GLV�
WULEXWRUV�RI�PRWLRQ�SLFWXUHV�RYHUVHDV�� �(DFK�03$$�PHPEHU�
FRPSDQ\�RZQV�WKRXVDQGV�RI�YDOXDEOH�FRS\ULJKWV���

,1752'8&7,21�$1'�6800$5<�2)�$5*80(17�

� 7KH� &RQVWLWXWLRQ� JLYHV� &RQJUHVV� WKH� SRZHU� WR� FUHDWH� D�
IHGHUDO�FRS\ULJKW�V\VWHP��DQG�WR�GHWHUPLQH�IRU�ZKDW�³OLPLWHG�
7LPHV´� WKH� ODZ� ZLOO� DIIRUG� WR� ³$XWKRUV� �� �� �� WKH� H[FOXVLYH�
5LJKW�WR�WKHLU�������:ULWLQJV>�@´��8�6��&RQVW��$UW��,�������FO������
%HJLQQLQJ� LQ� ������ HDFK� WLPH�&RQJUHVV� KDV� VHW� WKH� WHUP� RI�
IHGHUDO� FRS\ULJKWV�� LW� KDV� FKDQJHG� WKH� WHUP� IRU� H[LVWLQJ� DV�
ZHOO�DV�IRU�QHZ�ZRUNV�� � ,W� IROORZHG�WKDW�HVWDEOLVKHG�SUDFWLFH�
DJDLQ�LQ�������LQ�WKH�6RQQ\�%RQR�&RS\ULJKW�7HUP�([WHQVLRQ�
$FW��³&7($´���
� 7KURXJKRXW� WKH� OHJLVODWLYH� DQG� MXGLFLDO� FRQVLGHUDWLRQ�RI�
WKH�&7($��VSHFLDO�IRFXV�KDV�EHHQ�SODFHG�RQ�ZKDW�HIIHFW�H[�
WHQGLQJ�H[LVWLQJ�WHUPV�ZRXOG�KDYH�RQ�ILOPV���&RQJUHVV�KHDUG�
DUJXPHQWV�RQ�ERWK� VLGHV�RI� WKDW� LVVXH�� DQG� UHVROYHG� WKHP� LQ�
IDYRU�RI�WHUP�H[WHQVLRQ���,Q�UHMHFWLQJ�SHWLWLRQHUV¶�FKDOOHQJH�WR�
WKH�$FW��WKH�FRXUW�RI�DSSHDOV�UHIHUUHG��3HW��$SS����D��WR�&RQ�
JUHVV¶V�ILQGLQJ�WKDW�³H[WHQGLQJ�WKH�GXUDWLRQ�RI�FRS\ULJKWV�RQ�
H[LVWLQJ�ZRUNV�ZRXOG�������JLYH�FRS\ULJKW�KROGHUV�DQ�LQFHQWLYH�
WR�SUHVHUYH�ROGHU�ZRUNV��SDUWLFXODUO\�PRWLRQ�SLFWXUHV�LQ�QHHG�
RI�UHVWRUDWLRQ�´��,Q�WKLV�&RXUW��SHWLWLRQHUV�DQG�WKHLU�DPLFL�VSH�

�������������������������������������������������
�
1R FRXQVHO IRU D SDUW\ DXWKRUHG DQ\ SDUW RI WKLV EULHI� 1R SHUVRQ

RU HQWLW\ RWKHU WKDQ WKH 03$$� LWV PHPEHUV� DQG WKHLU FRXQVHO PDGH D

PRQHWDU\ FRQWULEXWLRQ WR WKH SUHSDUDWLRQ RU VXEPLVVLRQ RI WKLV EULHI� 7KH

ZULWWHQ FRQVHQW RI DOO SDUWLHV WR WKH ILOLQJ RI WKLV EULHI KDV EHHQ ILOHG ZLWK

WKH &OHUN RI WKLV &RXUW�
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FLILFDOO\� GLVSXWH� �3HW��%U�� ���� ������� WKH� DFFXUDF\� DQG� UHOH�
YDQFH� RI� &RQJUHVV¶V� FRQFOXVLRQV�ZLWK� UHVSHFW� WR� ILOPV�� � $V�
UHSUHVHQWDWLYH�RI� WKH�ZRUOG¶V� ODUJHVW� SURGXFHUV� DQG�GLVWULEX�
WRUV�RI� DXGLRYLVXDO�ZRUNV�� DQG� WKH� SULQFLSDO� RZQHUV�RI�8�6��
FRS\ULJKWV�LQ�VXFK�ZRUNV��WKH�03$$�RIIHUV�WKH�&RXUW�D�UHDO�
ZRUOG�SHUVSHFWLYH�RQ�WKHVH�LVVXHV��
� 3HWLWLRQHUV¶� DUJXPHQWV� DUH� ERWK� GRFWULQDOO\� DQG� HPSLUL�
FDOO\� LOO� IRXQGHG�� � 'RFWULQDOO\�� SHWLWLRQHUV¶� UHDGLQJ� RI� WKH�
³OLPLWHG�7LPHV´�SURYLVLRQ� LV�XQSHUVXDVLYH�� � ,W� LV� DOVR� LQFRQ�
VLVWHQW�ERWK�ZLWK�WKLV�&RXUW¶V�WUDGLWLRQDOO\�EURDG�FRQVWUXFWLRQ�
RI�WKH�&RS\ULJKW�&ODXVH�DQG�ZLWK�&RQJUHVV¶V�FRQVLVWHQW�SUDF�
WLFH�VLQFH� WKH� WLPH�RI� WKH�)RXQGHUV�� �7KHUH� LV��PRUHRYHU��QR�
ZDUUDQW� IRU� SHWLWLRQHUV¶� HIIRUW� WR� FRQYHUW� WKH� VZHHSLQJ� SXU�
SRVH�RI� WKH�&RS\ULJKW�&ODXVH��³>W@R�SURPRWH�WKH�3URJUHVV�RI�
6FLHQFH�´�LQWR�D�WHVW�IRU�HYHU\�GHWDLO�RI�HDFK�VWDWXWRU\�DGMXVW�
PHQW� WR� WKH� RYHUDOO� EDODQFH� RI� WKH� FRS\ULJKW� V\VWHP�� RU� WR�
FRQILQH� LWV�PHDQLQJ� WR� WKH�VLQJOH�JRDO�RI�HVWDEOLVKLQJ� LQFHQ�
WLYHV� IRU� WKH� FUHDWLRQ� RI� QHZ�ZRUNV�� �7KH� ³3URJUHVV� RI� 6FL�
HQFH´�LV�DV�VXUHO\�SURPRWHG�E\�HVWDEOLVKLQJ�D�EDODQFHG�VWUXF�
WXUH� RI� ULJKWV� DQG� H[FHSWLRQV� WKDW� FDQ� UHVSRQG� IOH[LEO\� WR�
FKDQJHG�FLUFXPVWDQFHV�LQ� WKH�8QLWHG�6WDWHV�DQG�DEURDG��DQG�
E\� SURYLGLQJ� LQFHQWLYHV� IRU� WKH� SUHVHUYDWLRQ�� UHVWRUDWLRQ�� RU�
GLVWULEXWLRQ�RI�H[LVWLQJ�ZRUNV��DV�LW�LV�E\�SURPRWLQJ�WKH�FUHD�
WLRQ�RI�QHZ�ZRUNV��
� (PSLULFDOO\�� WKH� OHJLVODWLYH� UHFRUG� DQG� WKH� ILOP� LQGXV�
WU\¶V� H[SHULHQFH� VXSSRUW� WKH� UHDVRQDEOHQHVV� RI� &RQJUHVV¶V�
FRQFOXVLRQ�WKDW� WKH�&7($�ZRXOG�VHUYH�WKHVH�JRDOV�� �)RU�H[�
DPSOH�� PDQ\� ILOPV� DUH� FKHPLFDOO\� IUDJLOH� DQG� H[SHQVLYH� WR�
SUHVHUYH�DQG�UHVWRUH���([WHQGHG�FRS\ULJKW�WHUPV�JLYH�H[LVWLQJ�
FRS\ULJKW� KROGHUV� WKH� LQFHQWLYH� WR� EHDU� WKRVH� H[SHQVHV�� DQG�
WKHQ� WR� SURPRWH� ZLGH� GLVWULEXWLRQ� RI� WKH� ZRUNV� LQ� RUGHU� WR�
UHFRXS� WKHLU� LQYHVWPHQW�� � 3HWLWLRQHUV� FRQWHVW� WKHVH� SURSRVL�
WLRQV��EXW�WKHLU�SURWHVWV�VLPSO\�PDNH�FOHDU�WKDW�WKH�HVVHQFH�RI�
WKHLU�DUJXPHQW� LV�QRW�DERXW� WKH�PHDQLQJ�RI� WKH�&RQVWLWXWLRQ��
EXW� DERXW� ZKLFK� FRS\ULJKW� SROLF\� ZLOO� EHWWHU� ³SURPRWH� WKH�
3URJUHVV�RI�6FLHQFH�´��7KDW�VRUW�RI�SROLF\�DUJXPHQW��GHSHQG�
HQW�DV� LW� LV�RQ�XQFHUWDLQ�HPSLULFDO� MXGJPHQWV�DERXW�ERWK�GR�
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PHVWLF� DQG� LQWHUQDWLRQDO�PDUNHWV�� LV� SDUDGLJPDWLFDOO\�RQH� WR�
EH�UHVROYHG�E\�&RQJUHVV��QRW�WKH�FRXUWV��
� ,QGHHG�� UHFRJQL]LQJ� WKH� RUGLQDU\� OLPLWV� RI� MXGLFLDO� UH�
YLHZ��SHWLWLRQHUV�VHHN�WR�FRXFK�PXFK�RI�WKHLU�DUJXPHQW�LQ�WKH�
ODQJXDJH� RI� KHLJKWHQHG� )LUVW� $PHQGPHQW� VFUXWLQ\�� � 7KLV�
&RXUW¶V�FDVHV��KRZHYHU��KDYH�QHYHU�VXJJHVWHG�D�SRVLWLRQ�UH�
PRWHO\� DV� VZHHSLQJ� DV� WKDW� DGYDQFHG� E\� SHWLWLRQHUV�� ZKLFK�
ZRXOG� VXEMHFW� HYHU\� FRQJUHVVLRQDO� GHFLVLRQ� FRQFHUQLQJ� WKH�
VFRSH�RI�FRS\ULJKW�SURWHFWLRQ�WR�H[WHQVLYH�FRQVWLWXWLRQDO�OLWL�
JDWLRQ�� � &RS\ULJKW� ODZ� UHVWULFWV� WKH� H[SORLWDWLRQ� RI� H[SUHV�
VLRQ��QRW� WKH�GLVVHPLQDWLRQ�RI� LGHDV�� DQG� LWVHOI� VHUYHV� WR�DG�
YDQFH²QRW�WKUHDWHQ²)LUVW�$PHQGPHQW�YDOXHV��

$5*80(17�

,�� 7+(�&7($¶6�81,)250�(;7(16,21�2)�&23<�

5,*+7� 7(506� ,6� $� 3(50,66,%/(� (;(5&,6(�

2)� &21*5(66¶6� 32:(5� 81'(5� 7+(� &23<�

5,*+7� &/$86(�� $6� ,76� $33/,&$7,21� 72�

),/06�0$.(6�&/($5��

� ³$V� WKH� WH[W�RI� WKH�&RQVWLWXWLRQ�PDNHV�SODLQ�� LW� LV�&RQ�
JUHVV�WKDW�KDV�EHHQ�DVVLJQHG�WKH�WDVN�RI�GHILQLQJ�WKH�VFRSH�RI�
WKH�OLPLWHG�PRQRSRO\�WKDW�VKRXOG�EH�JUDQWHG�WR�DXWKRUV�RU�WR�
LQYHQWRUV� LQ� RUGHU� WR� JLYH� WKH� SXEOLF� DSSURSULDWH� DFFHVV� WR�
WKHLU� ZRUN� SURGXFW�´� � 6RQ\� &RUS�� RI� $P�� Y�� 8QLYHUVDO� &LW\�
6WXGLRV�� ,QF��� ����8�6�� ����� ���� �������� � -XGJPHQWV�RI� WKLV�
VRUW�� LQFOXGLQJ� MXGJPHQWV� DERXW� WKH� DSSURSULDWH� GXUDWLRQ� RI�
WKH�FRS\ULJKW� WHUP�� UHTXLUH�EDODQFLQJ�GLVSDUDWH� LQWHUHVWV�DQG�
PDNLQJ� SUHGLFWLRQV� DERXW� IXWXUH� EHKDYLRU�� � 7KHVH� IDFWXDOO\�
FRPSOH[��SUHGLFWLYH�GHWHUPLQDWLRQV�DUH�SUHFLVHO\�WKH�VRUW�WKDW�
OHJLVODWXUHV�DUH�PRVW�FRPSHWHQW�WR�PDNH��DQG�WR�ZKLFK�FRXUWV�
VKRXOG�GHIHU�RQFH�WKH�OHJLVODWXUH�KDV�GHFLGHG����$FFRUGLQJO\��
³>Z@LWKLQ�WKH�OLPLWV�RI�WKH�FRQVWLWXWLRQDO�JUDQW´�RI�WKH�&RS\�
ULJKW�&ODXVH��WKH�)UDPHUV�OHIW�LW�WR�&RQJUHVV�WR�³VHOHFW>�@�WKH�

�������������������������������������������������
�
6HH� H�J�� 3HJUDP Y� +HUGULFK� ��� 8�6� ���� ������ �������:DO�

WHUV Y� 1DWLRQDO $VV¶Q RI 5DGLDWLRQ 6XUYLYRUV� ��� 8�6� ���� ��� �������
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SROLF\� ZKLFK� LQ� LWV� MXGJPHQW� EHVW� HIIHFWXDWHV� WKH� FRQVWLWX�
WLRQDO� DLP�´� � *UDKDP� Y�� -RKQ� 'HHUH� &R��� ���� 8�6�� ��� ��
��������HPSKDVLV�DGGHG����
� ,Q� OLJKW�RI� WKHVH�SULQFLSOHV��SHWLWLRQHUV�FRQFHGH�� DV� WKH\�
PXVW��WKDW�ZKHWKHU�WKH�SDUWLFXODU�WHUP�RI�FRS\ULJKW�SURWHFWLRQ�
DGRSWHG�E\�&RQJUHVV�LQ�WKH�&7($�LV�WRR�ORQJ�RU�WRR�VKRUW�LV�
³QRW�D�MXGJPHQW�PHHW�IRU�WKLV�&RXUW�´��3HW��%U�������7KH\�DU�
JXH�� KRZHYHU�� WKDW� &RQJUHVV¶V� FRQFRPLWDQW� GHFLVLRQ� WR� H[�
WHQG� WKH� VDPH� WHUP� RI� SURWHFWLRQ� WR� VXEVLVWLQJ� ZRUNV� IDOOV�
RXWVLGH� WKH� UDQJH� RI� &RQJUHVV¶V� GLVFUHWLRQ� XQGHU� WKH� &RS\�
ULJKW�&ODXVH�� �7KDW�DUJXPHQW� ILQGV�QR�VXSSRUW� LQ� WKH� WH[W�RU�
SXUSRVH�RI� WKH�&ODXVH��DQG�GHILHV�RYHU�����\HDUV�RI�KLVWRU\���
3HWLWLRQHUV¶�UHDVRQLQJ��PRUHRYHU��FRXOG�FDOO�LQWR�TXHVWLRQ�DQ\�
H[SDQVLRQ� RI� ULJKWV� WKDW� DSSOLHV� WR� VXEVLVWLQJ� ZRUNV�� � $V� D�
UHVXOW��SHWLWLRQHUV¶�FRQWHQWLRQ�WKDW�&RQJUHVV�KDV�QR�GLVFUHWLRQ�
WR� DSSO\� FKDQJHV� LQ� WKH� FRS\ULJKW� ODZV� WR� VXEVLVWLQJ�ZRUNV�
ZRXOG�LQYLWH�D�GHOXJH�RI�OLWLJDWLRQ�UHJDUGLQJ�ERWK�SULRU�WHUP�
H[WHQVLRQV�DQG�SULRU�PRGLILFDWLRQV�WR�WKH�HQWLUH�UDQJH�RI�UXOHV�
DQG�GRFWULQHV�DSSOLFDEOH�WR�FRS\ULJKWV���

�������������������������������������������������
�
&I� 6WHZDUW Y� $EHQG� ��� 8�6� ���� ��� ������ �³7KLV HYROXWLRQ

RI WKH GXUDWLRQ RI FRS\ULJKW SURWHFWLRQ WHOOLQJO\ LOOXVWUDWHV WKH GLIILFXOWLHV

&RQJUHVV IDFHV LQ DWWHPSWLQJ WR µVHFXU>H@ IRU OLPLWHG 7LPHV WR $XWKRUV � � �

WKH H[FOXVLYH 5LJKW WR WKHLU UHVSHFWLYH :ULWLQJV�¶ � � � >,@W LV QRW RXU UROH WR

DOWHU WKH GHOLFDWH EDODQFH &RQJUHVV KDV ODERUHG WR DFKLHYH�´�� %RQLWR

%RDWV� ,QF� Y� 7KXQGHU &UDIW %RDWV� ,QF�� ��� 8�6� ���� ��� ������ �³,W LV

IRU &RQJUHVV WR GHWHUPLQH LI WKH SUHVHQW V\VWHP RI � � � SDWHQWV LV LQHIIHF�

WXDO LQ SURPRWLQJ WKH XVHIXO DUWV � � � �´��

�
(DFK VXFK FKDOOHQJH ZRXOG OLNHO\ UHTXLUH UHVROXWLRQ RI XQLTXH

FRQVWLWXWLRQDO LVVXHV DQG HQJHQGHU RQJRLQJ XQFHUWDLQW\ DERXW WKH VFRSH RI

FRS\ULJKW SURWHFWLRQ� 6XFK D FRQVWLWXWLRQDOL]DWLRQ RI FRS\ULJKW ODZ

ZRXOG� DPRQJ RWKHU WKLQJV� UHTXLUH UHVROXWLRQ RI ZKHWKHU SDUWLFXODU FRS\�

ULJKW SURYLVLRQV FRXOG VWDQG XQGHU WKH &RS\ULJKW &ODXVH� WKH &RPPHUFH

&ODXVH� WKH 7UHDW\ 3RZHU� DQG RWKHU FRQVWLWXWLRQDO SURYLVLRQV�
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$�� 7KH�7H[W�2I�7KH�&RS\ULJKW�&ODXVH�$QG�7KH�+LV�

WRU\� 2I� &RQJUHVV¶V� ([HUFLVH� 2I� 7KH� &RS\ULJKW�

3RZHU� 6KRZ� 7KDW� &RQJUHVV� 0D\� &RQVWLWXWLRQ�

DOO\�([WHQG�$�1HZ�&RS\ULJKW�7HUP�7R�6XEVLVW�

LQJ�:RUNV��

� 7KH�&RQVWLWXWLRQ�FRQIHUV�RQ�&RQJUHVV�WKH�³3RZHU�������7R�
SURPRWH�WKH�3URJUHVV�RI�6FLHQFH�DQG�XVHIXO�$UWV��E\�VHFXULQJ�
IRU� OLPLWHG� 7LPHV� WR� $XWKRUV� DQG� ,QYHQWRUV� WKH� H[FOXVLYH�
5LJKW� WR� WKHLU� UHVSHFWLYH� :ULWLQJV� DQG� 'LVFRYHULHV�´� � 8�6��
&RQVW��$UW��,�������FO������7KDW�ODQJXDJH�ERWK�JUDQWV�SRZHU�DQG�
GHILQHV� WKH� OLPLWV� RI� WKH� JUDQW�� � &RS\ULJKWV� PD\� RQO\� EH�
JUDQWHG� WR� ³$XWKRUV�´� ZLWK� UHVSHFW� WR� ³:ULWLQJV�´� DQG� IRU�
³OLPLWHG�7LPHV�´� �%XW� WKLV�&RXUW�KDV�DOZD\V� UHDG� WKRVH� WH[�
WXDO� OLPLWV� H[SDQVLYHO\�� LQ� OLJKW� RI� WKH�EURDG�SXUSRVH�RI� WKH�
&ODXVH�DQG�LQ�UHFRJQLWLRQ�WKDW�LW�LV�SDUW�RI�³WKH�JUHDW�UHSRVL�
WRU\�RI�WKH�SRZHUV�RI�FRQJUHVV�´��%XUURZ�*LOHV�/LWKRJUDSKLF�
&R�� Y�� 6DURQ\�� ���� 8�6�� ���� ��� �������� � $V� WKH� &RXUW� H[�
SODLQHG�LQ�*ROGVWHLQ�Y��&DOLIRUQLD������8�6�������������������
IRU�H[DPSOH�� WKH�WHUPV�³$XWKRUV´�DQG�³:ULWLQJV´�KDYH�EHHQ�
FRQVWUXHG� ³QRW� �� �� �� LQ� WKHLU� QDUURZ� OLWHUDO� VHQVH� EXW�� UDWKHU��
ZLWK�WKH�UHDFK�QHFHVVDU\�WR�UHIOHFW�WKH�EURDG�VFRSH�RI�FRQVWL�
WXWLRQDO� SULQFLSOHV�´� � 7KXV�� ³$XWKRUV´� KDV� EHHQ� KHOG� WR� LQ�
FOXGH�DQ\�SHUVRQ�³WR�ZKRP�DQ\WKLQJ�RZHV�LWV�RULJLQ��RULJLQD�
WRU��PDNHU�´�%XUURZ�*LOHV������8�6��DW�����LQFOXGLQJ�FDUWRJ�
UDSKHUV�� DUWLVWV�� FRPSRVHUV�� DQG� SKRWRJUDSKHUV�� �6HH� ��0HO�
YLOOH� %�� 1LPPHU� 	� 'DYLG� 1LPPHU��1LPPHU� RQ� &RS\ULJKW�
������>%@� �������� � 6LPLODUO\�� ³:ULWLQJV´� PD\� LQFOXGH� QRW�
RQO\�³VFULSW�RU�SULQWHG�PDWHULDO�´�EXW�DOVR�³DQ\�SK\VLFDO�UHQ�
GHULQJ�RI�WKH�IUXLWV�RI�FUHDWLYH�LQWHOOHFWXDO�RU�DHVWKHWLF�ODERU�´�
*ROGVWHLQ������8�6��DW������LQFOXGLQJ�VFXOSWXUHV�DQG�DUFKLWHF�
WXUDO�ZRUNV��

��� ([WHQGLQJ� WKH� FRS\ULJKW� WHUP� IRU� VXEVLVWLQJ�

ZRUNV� GRHV� QRW� YLRODWH� WKH� ³OLPLWHG� 7LPHV´�

UHTXLUHPHQW��

� 3HWLWLRQHUV� DUJXH� WKDW� DSSOLFDWLRQ� RI� D� QHZ� FRS\ULJKW�
WHUP�WR�VXEVLVWLQJ�ZRUNV�YLRODWHV�WKH�³OLPLWHG�7LPHV´�UHVWULF�
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WLRQ�� �7KH\� FRQFHGH�� KRZHYHU� �%U�� �������� WKDW� WKH� WHUP� VHW�
E\�WKH�&7($�DV�LW�DSSOLHV�WR�QHZ�ZRUNV�FDQQRW�EH�FKDOOHQJHG�
RQ�WKH�JURXQG�WKDW�LW�LV�QRW�³OLPLWHG´��DQG�WKH\�DUH�XQDEOH�WR�
H[SODLQ�ZK\��LI�WKDW�LV�VR��WKH�YHU\�VDPH�WHUP�LV�QRW�SURSHUO\�
³OLPLWHG´� ZKHQ� DSSOLHG� WR� VXEVLVWLQJ� ZRUNV�� � 3HWLWLRQHUV�
ZRXOG�UHDG�WKH�&ODXVH�DV�WKRXJK�LW�SHUPLWWHG�JUDQWV�RQO\�IRU�
SHULRGV� WKDW� PD\� QRW� EH� FKDQJHG� RQFH� WKH\� KDYH� EHJXQ� WR�
UXQ�� � %XW� WKDW� UHVWULFWLRQ� ILQGV� QR� EDVLV� LQ� WKH� ODQJXDJH� WKH�
)UDPHUV�XVHG���&I���0F&OXUJ�Y��.LQJVODQG�����8�6�����������
������� �³>7@KH� SRZHU>� @� RI� &RQJUHVV� WR� OHJLVODWH� XSRQ� WKH�
VXEMHFW�RI�SDWHQWV�LV�SOHQDU\�E\�WKH�WHUPV�RI�WKH�&RQVWLWXWLRQ��
DQG�DV� WKHUH�DUH�QR�UHVWUDLQWV�XSRQ�LWV�H[HUFLVH�� WKHUH�FDQ�EH�
QR� OLPLWDWLRQ�RI� WKHLU� ULJKW� WR�PRGLI\� WKHP�DW� WKHLU�SOHDVXUH��
VR�WKDW�WKH\�GR�QRW�WDNH�DZD\�WKH�ULJKWV�RI�SURSHUW\�LQ�H[LVW�
LQJ�SDWHQWV�´��� �$V� WKH� FRXUW� RI� DSSHDOV�REVHUYHG� �3HW��$SS��
��D���D��� ³QRWKLQJ� LQ� WH[W� RU� LQ� KLVWRU\� �� �� �� VXJJHVWV� WKDW� D�
WHUP�RI�\HDUV�IRU�FRS\ULJKW� LV�QRW�D�µOLPLWHG�7LPH¶�LI� LW�PD\�
ODWHU�EH�H[WHQGHG�IRU�DQRWKHU�µOLPLWHG�7LPH�¶´��(YHQ�LI�LW�ZHUH�
SRVVLEOH�WKDW�D�QXPEHU�RI�VXFFHVVLYH�H[WHQVLRQV�PLJKW�\LHOG�D�
WRWDO� WHUP� WKDW�� LQ� HIIHFW�� FRQIHUV� D� SHUSHWXDO� FRS\ULJKW�� WKH�
RYHUDOO�WHUP�VHW�E\�WKH�&7($�GRHV�QRW�DSSURDFK�WKDW�OLPLW��DV�
SHWLWLRQHUV��FRQFHGH��%U����������

��� &RQJUHVV¶V� FRQVLVWHQW� SUDFWLFH�� IURP� WKH�

)LUVW�&RQJUHVV�RQ��FRQILUPV�LWV�SRZHU�WR�H[�

WHQG�D�QHZ�WHUP�WR�VXEVLVWLQJ�ZRUNV��

3HWLWLRQHUV¶� FUDPSHG� FRQVWUXFWLRQ� RI� WKH�&ODXVH� LV� LQFRQ�
VLVWHQW�QRW�RQO\�ZLWK�WKLV�&RXUW¶V�DSSURDFK��EXW�DOVR�ZLWK�WKH�
ORQJ�KLVWRU\�RI�FRS\ULJKW�OHJLVODWLRQ���7KH�ILUVW�(QJOLVK�FRS\�
ULJKW�VWDWXWH�JUDQWLQJ�ULJKWV�WR�DXWKRUV��WKH�6WDWXWH�RI�$QQH�RI�
������ �� $QQH�� F������ SURYLGHG� SURWHFWLRQ� QRW� RQO\� IRU� QHZ�
ZRUNV��LG�����������EXW�DOVR�IRU�³ERRNV�DOUHDG\�SULQWHG�´�LG����
���6HH�JHQHUDOO\���:LOOLDP�3DWU\��&RS\ULJKW�/DZ�DQG�3UDF�
WLFH� ��� ��������:KHQ� WZHOYH� RI� WKH� WKLUWHHQ� QHZ�$PHULFDQ�
VWDWH�OHJLVODWXUHV�SDVVHG�FRS\ULJKW�VWDWXWHV�LQ�WKH�HDUO\�����V��
WKH\�ORRNHG�WR�WKH�6WDWXWH�RI�$QQH�DV�D�PRGHO��LG��DW��������DQG�DOO�
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RI� WKHP� H[WHQGHG� FRS\ULJKW� SURWHFWLRQ� WR� VRPH� FDWHJRU\� RI�
VXEVLVWLQJ�ZRUNV���

� &RQJUHVV�ILUVW�H[HUFLVHG�WKH�QHZ�IHGHUDO�FRS\ULJKW�SRZHU�
LQ� ������ZLWK� SULQFLSDO� UHYLVLRQV� LQ� ������ ������ DQG� ��������
(DFK� RI� WKRVH� $FWV� GHILQHG� SDUWLFXODU� ³OLPLWHG� 7LPHV´� IRU�
ZKLFK� FRS\ULJKWV�ZRXOG�EH�JUDQWHG� IRU�SDUWLFXODU� FDWHJRULHV�
RI� ZRUNV�� DQG� HDFK� DSSOLHG� WKH� QHZ� WHUP� WR� ERWK� QHZ� DQG�
VXEVLVWLQJ� FRS\ULJKWV��� � 7KDW� FRQVLVWHQW� SUDFWLFH�� VWDUWLQJ� LQ�
WKH�WLPH�RI�WKH�)UDPHUV��LV�HQWLWOHG�WR�JUHDW�ZHLJKW�LQ�DVVHVV�
LQJ� SHWLWLRQHUV¶� QRYHO� FRQVWLWXWLRQDO� DUJXPHQW�� � 6HH�� H�J���
%XUURZ�*LOHV������8�6��DW������

�������������������������������������������������
�
6L[ RI WKRVH VWDWXWHV JDYH FRS\ULJKW SURWHFWLRQ WR VXEVLVWLQJ ZRUNV

WKDW KDG DOUHDG\ EHHQ SULQWHG RU SXEOLVKHG� 6HH &RS\ULJKW $FWV RI 0DV�

VDFKXVHWWV �0DU� ��� ������ 1HZ +DPSVKLUH �1RY� �� ������ 5KRGH ,VODQG

�'HF� ������ 6RXWK &DUROLQD �0DU� ��� ������ 9LUJLQLD �2FW� ������ 1HZ

<RUN �$SU� ��� ������ $OO RI WKHP JDYH SURWHFWLRQ WR H[LVWLQJ ZRUNV WKDW

KDG QRW \HW EHHQ SULQWHG� 7KH WH[WV RI DOO RI WKH HDUO\ VWDWH VWDWXWHV FDQ EH

IRXQG LQ /LEUDU\ RI &RQJUHVV� &RS\ULJKW 2IILFH� &RS\ULJKW (QDFWPHQWV ��

�� �������

�
6HH $FW RI 0D\ ��� ����� � 6WDW� ���� $FW RI )HE� �� ����� � 6WDW�

���� $FW RI 0DUFK �� ����� �� 6WDW� ����� &RS\ULJKW $FW RI ����� �� 6WDW�

�����

�
6HH $FW RI 0D\ ��� ����� � �� � 6WDW� ���� ���� $FW RI )HE� ��

����� � ��� � 6WDW� ���� ���� $FW RI 0DUFK �� ����� � ��� �� 6WDW� �����

����� &RS\ULJKW $FW RI ����� � ���� �� 6WDW� ����� ����� %HFDXVH WKH

���� $FW VKLIWHG WKH PHWKRG RI FDOFXODWLQJ WKH FRS\ULJKW WHUP IURP IL[HG

UHQHZDEOH WHUPV WR D VLQJOH WHUP EDVHG RQ WKH OLIH RI WKH DXWKRU� LW FRXOG

QRW DSSO\ H[DFWO\ WKH VDPH WHUP WR DOO VXEVLVWLQJ ZRUNV DV LW DSSOLHG WR

IXWXUH ZRUNV� &RQJUHVV� WKRXJK� VRXJKW WR DSSUR[LPDWH HTXDO WHUPV IRU

IXWXUH DQG VXEVLVWLQJ ZRUNV E\ H[WHQGLQJ WKH WHUP RI SURWHFWLRQ IRU ZRUNV

WKDW ZHUH VWLOO LQ HLWKHU WKHLU LQLWLDO ���\HDU WHUP RU WKHLU UHQHZDO WHUP

XQGHU WKH ���� $FW WR D WRWDO RI �� \HDUV� 6HH +�5� 5HS� 1R� �������� DW

��� ������� VHH JHQHUDOO\ 3DXO *ROGVWHLQ� &RS\ULJKW �� ������� ��G HG�

������

�
3HWLWLRQHUV DUJXH �%U� ��� WKDW WKH ���� OHJLVODWLRQ DGGUHVVHG

³IXQGDPHQWDO LVVXHV RI WUDQVLWLRQ�´ EXW WKH\ IDLO WR LGHQWLI\ DQ\ VRXUFH RI

FRQJUHVVLRQDO SRZHU IRU VXFK D ³WUDQVLWLRQ UXOH´ RWKHU WKDQ WKH &RS\ULJKW

&ODXVH LWVHOI�
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��� ([WHQGLQJ� D� QHZ� WHUP� WR� VXEVLVWLQJ� ZRUNV�

³SURPRWH>V@�WKH�3URJUHVV�RI�6FLHQFH�´�

� ,Q� SUHVVLQJ� WKHLU� QHZ� UHDGLQJ� RI� WKH� &RS\ULJKW� &ODXVH��
SHWLWLRQHUV� SODFH� FRQVLGHUDEOH� HPSKDVLV� RQ� WKH� &ODXVH¶V� LQ�
WURGXFWRU\� ODQJXDJH²³7R� SURPRWH� WKH� 3URJUHVV� RI� 6FLHQFH�
DQG�8VHIXO�$UWV�´��7KDW�SKUDVH�LV�SHUKDSV�PRVW�QDWXUDOO\�UHDG�
DV�H[SUHVVLQJ�WKH�MXGJPHQW�RI�WKH�)UDPHUV�WKDW�KDYLQJ�D�IHG�
HUDO� FRS\ULJKW� V\VWHP�ZRXOG� ³SURPRWH� WKH� 3URJUHVV� RI� 6FL�
HQFH�´� � 8QGHUVWRRG� LQ� WKDW� ZD\�� WKH� LQWURGXFWRU\� ODQJXDJH�
LPSRVHV� QR� LQGHSHQGHQW� OLPLW� RQ� WKH� SRZHU� JUDQWHG� LQ� WKH�
UHPDLQGHU�RI�WKH�&ODXVH²LW�VLPSO\�H[SODLQV�ZK\�WKH�)UDPHUV�
JUDQWHG�&RQJUHVV�WKDW�SRZHU����,Q�DQ\�HYHQW��WKHUH�LV�QR�TXHV�
WLRQ�WKDW�³SURPRW>LQJ@�WKH�3URJUHVV�RI�6FLHQFH´�H[SUHVVHV�WKH�
EURDG�SXUSRVH�RI�WKH�JUDQW�RI�SRZHU��²DQG�WKH�JUDQW�VKRXOG��
OLNH� DQ\� FRQVWLWXWLRQDO� SURYLVLRQ�� EH� FRQVWUXHG� WR�JLYH�&RQ�
JUHVV�ZLGH�GLVFUHWLRQ�WR�IXOILOO�LWV�SXUSRVH��
� 3HWLWLRQHUV�ZRXOG�FRQILQH� WKDW�SXUSRVH� WR�D� VLQJOH�JRDO��
WKH�HVWDEOLVKPHQW�RI�LQFHQWLYHV�IRU�WKH�FUHDWLRQ�RI�QHZ�ZRUNV���
7KH�&7($�LQ�IDFW�VHUYHV�WKDW�SXUSRVH�EHFDXVH��DV�GLVFXVVHG�
EHORZ�� &RQJUHVV� FRXOG� UHDVRQDEO\� FRQFOXGH� WKDW� HQDEOLQJ�
FRS\ULJKW�KROGHUV�WR�JDLQ�WKH�IXQGV�QHFHVVDU\�WR�ILQDQFH�QHZ�
ZRUNV��LQFOXGLQJ�E\�LQFUHDVHG�UHYHQXHV�IURP�RYHUVHDV��LV�DQ�
LPSRUWDQW�ZD\�RI�SURPRWLQJ�WKH�FUHDWLRQ�RI�QHZ�ZRUNV���%XW�
WKH� OLPLWDWLRQ�SHWLWLRQHUV� VXJJHVW� LV�QRW� D� WHQDEOH� UHDGLQJ�RI�
WKH�EURDG� WHUPV� WKH�)UDPHUV� FKRVH�� � ³6FLHQFH�´� LQ� WKLV� FRQ�
WH[W�� PHDQV� WKH� ZKROH� RI� KXPDQ� NQRZOHGJH���� � 7KXV�� DQ\�

�������������������������������������������������
�
6HH JHQHUDOO\ � 1LPPHU RQ &RS\ULJKW � ����>$@ ������ �³7KHUH�

IRUH� WKH SKUDVH µ7R SURPRWH WKH SURJUHVV RI VFLHQFH DQG XVHIXO DUWV � � � �¶

PXVW EH UHDG DV ODUJHO\ LQ WKH QDWXUH RI D SUHDPEOH� LQGLFDWLQJ WKH SXUSRVH

RI WKH SRZHU EXW QRW LQ OLPLWDWLRQ RI LWV H[HUFLVH�´�� FI� -DFREVRQ Y� 0DV�

VDFKXVHWWV� ��� 8�6� ��� �� ������ �SUHDPEOH RI WKH &RQVWLWXWLRQ��
��

6HH� H�J�� *ROGVWHLQ� ��� 8�6� DW ��� �FODXVH ³WKXV GHVFULEHV ERWK

WKH REMHFWLYH ZKLFK &RQJUHVV PD\ VHHN DQG WKH PHDQV WR DFKLHYH LW´��

��
6DPXHO -RKQVRQ� $ 'LFWLRQDU\ RI WKH (QJOLVK /DQJXDJH ������

�³�� .QRZOHGJH � � � �� $UW DWWDLQHG E\ SUHFHSWV RU EXLOW RQ SULQFLSOHV� � � �

�� $Q\ DUW RU VSHFLHV RI NQRZOHGJH�´��
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PHDVXUH� ³SURPRWH>V@� WKH� 3URJUHVV� RI� 6FLHQFH´� VR� ORQJ� DV�
&RQJUHVV�FRXOG� UDWLRQDOO\�FRQFOXGH� WKDW� LW� FRQWULEXWHV� WR� WKH�
HQULFKPHQW�RI�NQRZOHGJH��
� 7KH� DGYDQFHPHQW�RI�NQRZOHGJH� WKURXJK�FRS\ULJKW� FDQ�
QRW�UHDVRQDEO\�EH�XQGHUVWRRG�WR�EH�DFKLHYHG�RQO\�WKURXJK�WKH�
FUHDWLRQ�RI�QHZ�ZRUNV�� �)LUVW�� DV� WKLV�&RXUW� KDV� UHFRJQL]HG��
IURP�WKH�EHJLQQLQJ�RI�WKH�IHGHUDO�FRS\ULJKW�V\VWHP��FUHDWLQJ�
LQFHQWLYHV�WR�SXEOLVK�DQG�WKXV�GLVVHPLQDWH�ZRUNV�KDV�EHHQ�D�
FRUH� IXQFWLRQ� RI� FRS\ULJKW�� � 6HH�� H�J��� +DUSHU� 	�5RZ�3XE�

OLVKHUV�� ,QF�� Y�� 1DWLRQ� (QWHUV��� ���� 8�6�� ����� ���� �������
�³FRS\ULJKW� VXSSOLHV� WKH� HFRQRPLF� LQFHQWLYH� WR� FUHDWH� DQG�
GLVVHPLQDWH� LGHDV´� �HPSKDVLV� DGGHG���� � ,QGHHG�� EHIRUH� WKH�
����� UHYLVLRQ��PRVW� RI� WKH� IHGHUDO� FRS\ULJKW� VWDWXWH� DSSOLHG�
RQO\� WR�SXEOLVKHG�ZRUNV�� �7KDW� UHVWULFWLRQ��DQG� WKH� LQFHQWLYH�
IRU� DXWKRUV� WR� SXEOLVK� WKDW� LW� HPERGLHG�� SRZHUIXOO\� GHPRQ�
VWUDWHV� &RQJUHVV¶V� ORQJVWDQGLQJ� UHFRJQLWLRQ� WKDW� GLVVHPLQD�
WLRQ� RI�ZRUNV� E\� LWVHOI� ³SURPRWHV� WKH�3URJUHVV� RI� 6FLHQFH�´��
,Q� PDQ\� FDVHV� VXFK� GLVVHPLQDWLRQ� ZLOO� QRW� KDSSHQ� ZLWKRXW�
HFRQRPLF� LQFHQWLYHV� WR� UHVWRUH� DQG�PDUNHW� WKH�ZRUN�� DV� WKH�
H[SHULHQFH�RI�WKH�ILOP�LQGXVWU\�LOOXVWUDWHV��
� 6HFRQG��DV�WKH�FRXUW�RI�DSSHDOV�REVHUYHG��3HW��$SS����D���
³>S@UHVHUYLQJ� DFFHVV� WR� ZRUNV� WKDW� ZRXOG� RWKHUZLVH� GLVDS�
SHDU²QRW�HQWHU�WKH�SXEOLF�GRPDLQ�EXW�GLVDSSHDU²µSURPRWHV�
3URJUHVV¶� DV� VXUHO\� DV� GRHV� VWLPXODWLQJ� WKH� FUHDWLRQ� RI� QHZ�
ZRUNV�´��3HWLWLRQHUV�VXJJHVW�WKDW�HYHU\�ILOP�IUHHG�IURP�FRS\�
ULJKW� SURWHFWLRQ� LV� D� ILOP�SHUPDQHQWO\� JDLQHG� IRU� WKH� SXEOLF�
GRPDLQ�� � ,Q�IDFW��EHFDXVH�RI�ILOP¶V�FKHPLFDO�IUDJLOLW\��DFWLYH�
SUHVHUYDWLRQ�HIIRUWV�DUH�QHHGHG�WR�NHHS�PDQ\�ROG�ILOPV�IURP�
YDQLVKLQJ�DOWRJHWKHU�� �7KLUG��EHFDXVH�ROGHU�ZRUNV�RIWHQ�VXS�
SO\� WKH� LQVSLUDWLRQ� IRU� WKH� FUHDWLRQ� RI� QHZ�ZRUNV�� SUHVHUYD�
WLRQ�DQG�GLVWULEXWLRQ�VHUYH�DQ�HVVHQWLDO�UROH�LQ�WKH�YHU\�LQQR�
YDWLRQ�WKDW�SHWLWLRQHUV�LQVLVW�&RQJUHVV�PXVW�SURPRWH����

�������������������������������������������������
��

3HWLWLRQHUV FRQWHQG �%U� ������ ������ ������ WKDW� HYHQ LI SUHV�

HUYDWLRQ DQG GLVVHPLQDWLRQ SURPRWH WKH ³3URJUHVV RI 6FLHQFH�´ WKH\ FDQ�

QRW VXSSRUW H[WHQGLQJ WKH FRS\ULJKW WHUP RI H[LVWLQJ ZRUNV EHFDXVH SUHV�

HUYDWLRQ DQG GLVVHPLQDWLRQ GR QRW WKHPVHOYHV VDWLVI\ WKH RULJLQDOLW\ UH�

�
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� &RQJUHVV�PD\�XVH� WKH�FRS\ULJKW�SRZHU� WR�³SURPRWH� WKH�
3URJUHVV� RI� 6FLHQFH�´� WKHQ�� E\� HQDEOLQJ� DXWKRUV� WR� JDLQ� WKH�
ILQDQFLQJ� HVVHQWLDO� WR� WKH� SURGXFWLRQ� RI� QHZ�ZRUNV�� E\� HQ�
FRXUDJLQJ�WKH�SUHVHUYDWLRQ�RI�ZRUNV�WKDW�ZRXOG�RWKHUZLVH�EH�
ORVW�� E\� VSXUULQJ� WKH�ZLGH� GLVWULEXWLRQ� RI� H[LVWLQJ�ZRUNV�� RU�
E\�HQKDQFLQJ�WKH�8QLWHG�6WDWHV¶�SRVLWLRQ�LQ�WKH�LQWHUQDWLRQDO�
FRS\ULJKW� UHJLPH�� � $V� VKRZQ� EHORZ�� ZLWK� UHIHUHQFH� WR� WKH�
&7($¶V�HIIHFWV�RQ�ILOPV��&RQJUHVV�DFWHG�ZHOO�ZLWKLQ�LWV�GLV�
FUHWLRQ�LQ�FRQFOXGLQJ�WKDW�WKH�&7($¶V�H[WHQVLRQ�RI�WKH�FRS\�
ULJKW� WHUP� IRU� VXEVLVWLQJ�ZRUNV�ZRXOG� LQ� IDFW� ³SURPRWH� WKH�
3URJUHVV�RI�6FLHQFH´�LQ�HDFK�RI�WKHVH�ZD\V��

�������������������������������������������������
TXLUHPHQW UHFRJQL]HG LQ FDVHV VXFK DV )HLVW 3XEOLFDWLRQV� ,QF� Y� 5XUDO

7HOHSKRQH 6HUYLFH &R�� ��� 8�6� ��� ������� 3HWLWLRQHUV PLVFRQVWUXH WKDW

UHTXLUHPHQW� 7KH\ DUJXH �%U� ��� WKDW WKH RULJLQDOLW\ UHTXLUHPHQW LV QRW

SUHPLVHG RQ WKH ³ZRUGV µ$XWKRUV¶ DQG µ:ULWLQJV¶ DORQH�´ DQG WKXV DSSOLHV

HYHQ ZKHQ WKH FRS\ULJKW KROGHU LV LQGLVSXWDEO\ WKH ³$XWKRU´ RI WKH ³:ULW�

LQJ´ DW LVVXH� <HW )HLVW PDGH FOHDU WKDW LW LV SUHFLVHO\ WKH WHUPV ³$XWKRUV´

DQG ³:ULWLQJV´ WKDW ³SUHVXSSRVH D GHJUHH RI RULJLQDOLW\�´ ��� 8�6� DW

���� 6XEVLVWLQJ ZRUNV ZRXOG QRW EH HOLJLEOH IRU H[WHQVLRQ LI WKH\ KDG QRW

DOUHDG\ VDWLVILHG WKH RULJLQDOLW\ UHTXLUHPHQW� %XW QRWKLQJ LQ )HLVW RU

RWKHU FDVHV VXJJHVWV WKDW VXEVLVWLQJ ZRUNV ORVH WKHLU VWDWXV DV ³:ULWLQJV´

RI ³$XWKRUV´ RQFH WKH\ DUH LQLWLDOO\ SXEOLVKHG� 1RU GRHV DQ\ FDVH VXJJHVW

WKDW HDFK GHFLVLRQ &RQJUHVV PDNHV LQ H[HUFLVLQJ WKH FRS\ULJKW SRZHU�

LQFOXGLQJ DQ\ DOWHUDWLRQ WR WKH VFRSH RU GXUDWLRQ RI SURWHFWLRQ GXULQJ WKH

WHUP RI WKH RULJLQDO JUDQW� PXVW LWVHOI VRPHKRZ SURPRWH WKH FUHDWLRQ RI

QHZ� RULJLQDO ZRUNV�

3HWLWLRQHUV¶ UHOLDQFH RQ *UDKDP Y� -RKQ 'HHUH &R�� ��� 8�6� �

������� IDUHV QR EHWWHU� 'LFWXP LQ *UDKDP VWDWHV WKDW &RQJUHVV PD\ QRW

³DXWKRUL]H WKH LVVXDQFH RI SDWHQWV ZKRVH HIIHFWV DUH WR UHPRYH H[LVWHQW

NQRZOHGJH IURP WKH SXEOLF GRPDLQ� RU WR UHVWULFW WKH IUHH DFFHVV WR PDWH�

ULDOV DOUHDG\ DYDLODEOH�´ ��� 8�6� DW �� (YHQ LI WKDW UHDVRQLQJ FRXOG EH

H[WHQGHG JHQHUDOO\ WR FRS\ULJKWV� LW ZRXOG KDYH QR DSSOLFDWLRQ LQ WKLV

FDVH� VLQFH WKH &7($ GRHV QRW DIIHFW ZRUNV WKDW KDYH DOUHDG\ HQWHUHG WKH

SXEOLF GRPDLQ�
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%�� 7KH�([SHULHQFH�2I�7KH�)LOP� ,QGXVWU\�6XSSRUWV�

&RQJUHVV¶V� &RQFOXVLRQ� 7KDW� $SSO\LQJ� 7KH�

&7($¶V� 7HUP� ([WHQVLRQ� 7R� ([LVWLQJ� :RUNV�

:RXOG�³3URPRWH�7KH�3URJUHVV�2I�6FLHQFH�´�

��� &RQJUHVV� UHDVRQDEO\� IRXQG� WKDW� WKH� &7($�

ZRXOG�VSXU�WKH�FUHDWLRQ�RI�QHZ�ZRUNV��

� 3HWLWLRQHUV� VHHP� WR� DFNQRZOHGJH� �%U�� ������� WKDW� VSXU�
ULQJ� WKH� FUHDWLRQ� RI� QHZ�ZRUNV�� LQFOXGLQJ� E\� VXSSO\LQJ� HV�
VHQWLDO� ILQDQFLQJ��FRQVWLWXWHV�D� OHJLWLPDWH�EDVLV� IRU� WKH� H[HU�
FLVH� RI� &RQJUHVV¶V� SRZHU�� � 7KH\� VLPSO\� GHQ\� WKDW� WKH�
&7($¶V�WHUP�H[WHQVLRQ�KDV�VXFK�DQ�HIIHFW��
� &RQJUHVV��KRZHYHU��H[SUHVVO\�IRXQG�WR�WKH�FRQWUDU\��DQG�
HYLGHQFH�ERWK�ZLWKLQ�DQG�RXWVLGH�WKH�OHJLVODWLYH�UHFRUG�GHP�
RQVWUDWHV� WKH� UHDVRQDEOHQHVV� RI� WKDW� MXGJPHQW�� � 7KH� 6HQDWH�
UHSRUW�RQ�WKH�&7($�VWDWHV�WKDW�³H[WHQGHG�SURWHFWLRQ�IRU�H[LVW�
LQJ�ZRUNV�ZLOO�SURYLGH�DGGHG�LQFRPH�ZLWK�ZKLFK�WR�VXEVLGL]H�
WKH� FUHDWLRQ� RI� QHZ� ZRUNV�´� � 6�� 5HS�� 1R�� ��������� DW� ���
�������� �6XFK�VXEVLGL]DWLRQ�� WKH� UHSRUW� H[SODLQV�� LV� ³SDUWLFX�
ODUO\� LPSRUWDQW� LQ� WKH� FDVH� RI� FRUSRUDWH� FRS\ULJKW� RZQHUV��
VXFK� DV�PRWLRQ� SLFWXUH� VWXGLRV� DQG� SXEOLVKHUV��ZKR� UHO\� RQ�
WKH�LQFRPH�IURP�HQGXULQJ�ZRUNV�WR�ILQDQFH�WKH�SURGXFWLRQ�RI�
PDUJLQDO�ZRUNV�DQG�WKRVH�LQYROYLQJ�JUHDWHU�ULVNV��L�H���ZRUNV�
E\�\RXQJ�RU�HPHUJLQJ�DXWKRUV����������>7@KH�XOWLPDWH�EHQHILFL�
DU\� LV� WKH�SXEOLF�GRPDLQ��ZKLFK�ZLOO�EH�JUHDWO\�HQULFKHG�E\�
WKH�DGGHG�LQIOX[�RI�FUHDWLYH�ZRUNV�RYHU�WKH�ORQJ�WHUP�´��,G��DW�
�������
� &RQJUHVV¶V� MXGJPHQW� WKDW� WHUP� H[WHQVLRQ� SURPRWHV� WKH�
FUHDWLRQ�RI�QHZ�ZRUNV� WKURXJK�KHOSLQJ� WR� IXQG� WKRVH�ZRUNV�
UHVWHG� LQ�SDUW�RQ� WKH�DGYLFH�JLYHQ� WR�&RQJUHVV�E\� WKH�FRXQ�
WU\¶V� OHDGLQJ� FRS\ULJKW� RIILFLDOV�� � 5HJLVWHU� RI� &RS\ULJKWV�
0DU\EHWK�3HWHUV��IRU�H[DPSOH��VXJJHVWHG�WKDW�H[WHQVLRQ�RI�WKH�
FRS\ULJKW�WHUP�IRU�VXEVLVWLQJ�ZRUNV�³FRXOG�������SURYLGH�DGGL�
WLRQDO�LQFRPH�WKDW�ZRXOG�ILQDQFH�WKH�SURGXFWLRQ�DQG�GLVWULEX�
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WLRQ� RI� QHZ� ZRUNV�´��� DQG� VKH� JDYH� DQ� ROG� EXW� FRPSHOOLQJ�
H[DPSOH���³$XWKRUV�ZRXOG�QRW�EH�DEOH�WR�FRQWLQXH�WR�FUHDWH�´�
VKH�H[SODLQHG��³XQOHVV� WKH\� HDUQHG� LQFRPH�RQ� WKHLU� ILQLVKHG�
ZRUNV�� �7KH�SXEOLF�EHQHILWV�QRW�RQO\�IURP�DQ�DXWKRU¶V�RULJL�
QDO�ZRUN�EXW�DOVR�IURP�KLV�RU�KHU�IXUWKHU�FUHDWLRQV���$OWKRXJK�
WKLV�WUXLVP�PD\�EH�LOOXVWUDWHG�LQ�PDQ\�ZD\V��RQH�RI�WKH�EHVW�
H[DPSOHV�LV�1RDK�:HEVWHU>�@�ZKR�VXSSRUWHG�KLV�HQWLUH�IDPLO\�
IURP� WKH� HDUQLQJV� RQ� KLV� VSHOOHU� DQG� JUDPPDU� GXULQJ� WKH�
WZHQW\� \HDUV� KH� WRRN� WR� FRPSOHWH� KLV� GLFWLRQDU\�´��� � %UXFH�
/HKPDQ�� WKHQ� &RPPLVVLRQHU� RI� 3DWHQWV� DQG� 7UDGHPDUNV��
PDGH� WKH� VDPH�FDVH�ZLWK� VSHFLDO� UHIHUHQFH� WR� WKH�³FRPPHU�
FLDO�FRS\ULJKW�EDVHG�LQGXVWULHV�´�ZKLFK��KH�QRWHG��ZRXOG�JDLQ�
IURP� WHUP� H[WHQVLRQ� WKH� ³FRQVLGHUDEOH� ILQDQFLDO� UHVRXUFHV´�
RIWHQ� HVVHQWLDO� WR�PDNLQJ� DQG�PDUNHWLQJ� QHZ�SURGXFWV� VXFK�
DV�PRYLHV����
� 7KH�PRYLH� LQGXVWU\� LOOXVWUDWHV�ZLWK� SDUWLFXODU� IRUFH� WKH�
LPSRUWDQFH� RI� UHYHQXHV� IURP� VXEVLVWLQJ�ZRUNV� LQ� ILQDQFLQJ��
DQG� WKXV�HQDEOLQJ� WKH� FUHDWLRQ�RI��QHZ�ZRUNV�� �7KH�DYHUDJH�
FRVW�RI�PDNLQJ�D�QHZ�IHDWXUH�ILOP�KDV�UHDFKHG�ZHOO�RYHU�����
PLOOLRQ�� DQG� PDUNHWLQJ� FRVWV� DGG� DQRWKHU� ���� PLOOLRQ�����
0RUHRYHU�� UHYHQXHV� IURP� QHZ� ILOPV� DUH� KLJKO\� XQFHUWDLQ��
ZLWK� KHDGOLQH�JUDEELQJ� KLWV� RIWHQ� RXWQXPEHUHG� E\� PRQH\�
ORVLQJ� SURMHFWV���� � &DVK� IORZV� IURP� WKH� UH�UHOHDVH� RI� WLWOHV�

�������������������������������������������������
��

&RS\ULJKW 7HUP� )LOP /DEHOLQJ� DQG )LOP 3UHVHUYDWLRQ /HJLVOD�

WLRQ� +HDULQJV %HIRUH WKH 6XEFRPP� RQ &RXUWV DQG ,QWHOOHFWXDO 3URSHUW\

RI WKH +RXVH -XGLFLDU\ &RPP�� ���WK &RQJ� ��� ������ �³���� +RXVH

+HDULQJV´��
��

,G� DW ���� VHH LG� DW ���� VHH DOVR LG� DW ��� �'LUHFWRUV *XLOG RI

$PHULFD�� ��� �3URI� 3DXO *ROGVWHLQ��

��
,G� DW ���� VHH DOVR ,Q WKH 0DWWHU RI 'XUDWLRQ RI &RS\ULJKW 7HUP

RI 3URWHFWLRQ� 'RFNHW 1R� ���� �8QLWHG 6WDWHV &RS\ULJKW 2IILFH ����� DW

�� �%HUQDUG 6RUNLQ� �³���� &RS\ULJKW 2IILFH +HDULQJ´��

��
6HH +DUROG /� 9RJHO� (QWHUWDLQPHQW ,QGXVWU\ (FRQRPLFV �� ��WK

HG� ������

��
6HH� H�J�� LG� DW �� �³,Q IDFW� RI DQ\ WHQ PDMRU WKHDWULFDO ILOPV SUR�

GXFHG� RQ DYHUDJH� VL[ RU VHYHQ PD\ EH EURDGO\ FKDUDFWHUL]HG DV XQSURILW�

DEOH�´��
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IURP�VWXGLR�OLEUDULHV��ZKHWKHU�LQ�WKHDWHUV��RQ�WHOHYLVLRQ��RU�RQ�
YLGHRFDVVHWWHV�DQG�GLJLWDO�YHUVDWLOH�GLVFV��³'9'V´���WKXV�SOD\�
D�FUXFLDO�UROH�LQ�ILQDQFLQJ�QHZ�ZRUNV����
� &RQJUHVV� DOVR� UHDVRQDEO\� IRXQG� WKDW� WHUP� H[WHQVLRQ�
ZRXOG� SURPRWH� WKH� FUHDWLRQ� RI� QHZ� ZRUNV� E\� VSXUULQJ� WKH�
SURGXFWLRQ�RI�GHULYDWLYH�ZRUNV�VXFK�DV�UHPDNHV�DQG�VHTXHOV���
7KH�6HQDWH�UHSRUW�RQ�WKH�&7($�QRWHG�WHUP�H[WHQVLRQ¶V�OLNHO\�
ERRVW�WR�SURGXFWLRQ�RI�GHULYDWLYH�ZRUNV��VHH�6��5HS��1R������
����� DW� ���� DQG� D� QXPEHU� RI�ZLWQHVVHV� VXSSRUWHG� WKDW� MXGJ�
PHQW���� � 7KH� HFRQRPLF� ORJLF� EHKLQG� LW� LV� VWUDLJKWIRUZDUG���
&RS\ULJKW� RZQHUV²QRWDEO\� ILOP� VWXGLRV²DUH� XQOLNHO\� WR�
PDNH� WKH� ODUJH� LQYHVWPHQWV� UHTXLUHG� WR� SURGXFH� GHULYDWLYH�
ZRUNV�� VXFK� DV� QHZ� HGLWLRQV� RI� ROG�ZRUNV� WKDW� LQFOXGH� VXS�
SOHPHQWDO� PDWHULDO� VXFK� DV� QHYHU�EHIRUH�VHHQ� RXWWDNHV� DQG�
LQWHUYLHZV��LI�WKH�UHPDLQLQJ�FRS\ULJKW�WHUP�RQ�WKH�XQGHUO\LQJ�
ZRUN�LV�LQVXIILFLHQW�WR�DVVXUH�WKHP�RI�WKH�FRQWLQXHG�H[FOXVLYH�
ULJKW�WR�SURILW�IURP�ZRUNV�EXLOGLQJ�RQ�WKH�XQGHUO\LQJ�ZRUN�����

�������������������������������������������������
��

$PLFL *HRUJH $NHUORI HW DO� VXJJHVW �%U� ��� 	 Q����� ZLWKRXW

GRFXPHQWDWLRQ� WKDW FDVK IORZV VKRXOG QRW DIIHFW GHFLVLRQV WR LQYHVW LQ

FUHDWLRQ RI QHZ ZRUNV� :KDWHYHU WKH PHULWV RI DPLFL¶V DUJXPHQW DV WKH�

RU\� ³>D@ ODUJH OLWHUDWXUH LQ FRUSRUDWH ILQDQFH DQG PDFURHFRQRPLFV GRFX�

PHQWV WKH UHODWLRQVKLS EHWZHHQ OLTXLGLW\ DQG LQYHVWPHQW�´ 2ZHQ /DPRQW�

&DVK )ORZ DQG ,QYHVWPHQW� (YLGHQFH IURP ,QWHUQDO &DSLWDO 0DUNHWV� ��

-� )LQ� ��� �� ������� $ ³VWURQJ FRUUHODWLRQ EHWZHHQ FDVK �ZKHWKHU PHDV�

XUHG DV D IORZ� D VWRFN� RU ERWK� DQG LQYHVWPHQW LV D ZHOO�GRFXPHQWHG

IDFW�´ ,G�� VHH JHQHUDOO\ -RKQ 5� 0H\HU 	 (GZLQ .XK� 7KH ,QYHVWPHQW

'HFLVLRQ� $Q (PSLULFDO 6WXG\ ������� 6WHYHQ 0� )D]]DUL HW DO�� )LQDQFLQJ

&RQVWUDLQWV DQG &RUSRUDWH ,QYHVWPHQW� %URRNLQJV 3DSHUV RQ (FRQRPLF

$FWLYLW\ , ����� ��� ������� 6� *LOFKULVW HW DO�� (YLGHQFH RQ WKH 5ROH RI

&DVK )ORZ IRU ,QYHVWPHQW� �� -� 0RQHWDU\ (FRQ� ��� �������

��
6HH ���� +RXVH +HDULQJV DW ������ �-XGLWK 6DIIHU�� ������

�3URI� 3DXO *ROGVWHLQ�� ������ �3URI� 6KLUD 3HUOPXWWHU�� VHH DOVR ����

&RS\ULJKW 2IILFH +HDULQJ DW �� �6XVDQ 0DQQ��

��
7KH UHFHQWO\ UHOHDVHG ��WK DQQLYHUVDU\ '9' RI ³&LWL]HQ .DQH´

������ VHUYHV DV RQH H[DPSOH RI VXFK ZRUNV� ,Q DGGLWLRQ WR D SDLQVWDN�

LQJO\ UHVWRUHG YHUVLRQ RI WKH ILOP� WKH WZR�'9' VHW LQFOXGHV QHZVUHHO

IRRWDJH RI WKH ILOP¶V 1HZ <RUN SUHPLHUH� D ���� GRFXPHQWDU\ RQ WKH

FRQWURYHUV\ LW FDXVHG ZKHQ LW ZDV ILUVW UHOHDVHG� DQG UXQQLQJ FRPPHQWDU\

�



���
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3HWLWLRQHUV�PD\�WDNH�LVVXH�ZLWK�WKLV�ORJLF��EXW�SUHGLFWLYH�HFR�
QRPLF�MXGJPHQWV�RI�WKLV�VRUW�DUH�SURSHUO\�OHIW�WR�&RQJUHVV��

��� &RQJUHVV� UHDVRQDEO\� IRXQG� WKDW� XQLIRUP�

WHUP� H[WHQVLRQ� ZRXOG� DOVR� HQFRXUDJH� WKH�

SUHVHUYDWLRQ�� UHVWRUDWLRQ�� RU�ZLGHU� GLVWULEX�

WLRQ�RI�H[LVWLQJ�ZRUNV��QRWDEO\�ROGHU�ILOPV��

� 7KH� +RXVH� 5HSRUW� RQ� WKH� &7($� H[SUHVVO\� VWDWHV� WKDW�
WHUP� H[WHQVLRQ� ZRXOG�� DPRQJ� RWKHU� WKLQJV�� ³SURYLGH� FRS\�
ULJKW� RZQHUV� JHQHUDOO\� ZLWK� WKH� LQFHQWLYH� WR� UHVWRUH� ROGHU�
ZRUNV� DQG� IXUWKHU� GLVVHPLQDWH� WKHP� WR� WKH� SXEOLF�´� � +�5��
5HS��1R�����������DW��� �������� �7KH�6HQDWH� UHSRUW�VLPLODUO\�
QRWHV�WKDW�WHUP�H[WHQVLRQ�ZRXOG�³SURYLGH�HQKDQFHG�HFRQRPLF�
LQFHQWLYHV�WR�SUHVHUYH�H[LVWLQJ�ZRUNV�´��6��5HS��1R�����������
DW� ��� VHH�DOVR� LG�� DW� ���� �$V�6HQDWRU�+DWFK� VWDWHG� DW� D� �����
KHDULQJ� RQ� WKH�&7($�� ³>R@ZQHUVKLS� RI� D�ZRUN� LQFOXGHV� WKH�
LQFHQWLYH�WR�H[SORLW�D�ZRUN��DQG�ZLWK�WKDW�LQFHQWLYH�JRHV�WKH�
LQFHQWLYH�WR�SUHVHUYH�WKH�ZRUN�LQ�D�KLJK�TXDOLW\�IRUP�´����7KH�
H[SHULHQFH�RI� WKH� ILOP� LQGXVWU\� FRQILUPV� WKH� UHDVRQDEOHQHVV�
RI��WKDW�OHJLVODWLYH�MXGJPHQW��
� 7KUHH� FRQVLGHUDWLRQV�PDNH� WKRVH� LQFHQWLYHV�SDUWLFXODUO\�
LPSRUWDQW�LQ�WKH�ILOP�LQGXVWU\���)LOPV�DUH�FKHPLFDOO\�IUDJLOH��
WKH\� DUH� YHU\� FRVWO\� WR� SUHVHUYH� DQG� UHVWRUH�� DQG� \HW� WKH\�
KDYH� WKH� SRWHQWLDO²SDUWLFXODUO\� EHFDXVH� RI� UHFHQW� WHFKQROR�
JLHV�VXFK�DV�FDEOH� WHOHYLVLRQ��YLGHRFDVVHWWHV��DQG�'9'V²WR�
UHPDLQ� FRPPHUFLDOO\� YDOXDEOH� IRU� PDQ\� GHFDGHV� DIWHU� WKH\�
ZHUH� RULJLQDOO\� UHOHDVHG�� � 7KH� ILUVW� WZR� RI� WKRVH� FRQVLGHUD�
WLRQV�H[SODLQ�ZK\�DQ�HFRQRPLF�LQFHQWLYH�LV�LPSRUWDQW�WR�HQ�
VXULQJ� WKH� SUHVHUYDWLRQ� RI� PDQ\� PRYLHV�� � SUHYHQWLQJ� ILOPV�
IURP� EHLQJ� ORVW� IRUHYHU� DQG�PDLQWDLQLQJ� ILOP� TXDOLW\� FRVW� D�

�������������������������������������������������
E\ GLUHFWRU 3HWHU %RJGDQRYLFK DQG ILOP FULWLF 5RJHU (EHUW� 6HH� H�J��

7RP 6KDOHV� 5DLVLQJ ³.DQH´� $ '9'�OX[H 0RGHO� &ODVVLF )LOPV *HW

6SHFLDO 7UHDWPHQW� :DVK� 3RVW� 2FW� ��� ����� DW *�� &RSLHV RI WKH '9'

KDYH EHHQ ORGJHG ZLWK WKH &RXUW�

��
&RS\ULJKW 7HUP ([WHQVLRQ $FW RI ����� +HDULQJ %HIRUH WKH 6HQ�

DWH -XGLFLDU\ &RPP�� ���WK &RQJ� � ������ �³���� 6HQDWH +HDULQJ´��
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JUHDW�GHDO���7KH�WKLUG�H[SODLQV�ZK\�FRS\ULJKW�WHUP�H[WHQVLRQ�
VXSSOLHV� DQ� HIIHFWLYH� LQFHQWLYH�� SDUWLFXODUO\� IRU� ROGHU� ILOPV���
WHUP� H[WHQVLRQ� HQDEOHV� WKH� RZQHUV� RI� WKRVH� ILOPV� WR� UHOHDVH�
WKHP�WKURXJK�WKH�QHZ�PRGHV�RI�GLVWULEXWLRQ�DQG�WKXV�UHFRXS�
WKH�PRQH\�QHHGHG�IRU�WKHLU�SUHVHUYDWLRQ�DQG�UHVWRUDWLRQ��
� D���)LOPV� DUH� IUDJLOH���� �8QWLO� ������ ILOPV� LQ� WKH�8QLWHG�
6WDWHV� ZHUH� PDGH� RQ� QLWURFHOOXORVH�� ZKLFK� LV� ERWK� YRODWLOH�
DQG�VXEMHFW�WR�UHODWLYHO\�UDSLG�FKHPLFDO�GHWHULRUDWLRQ�DW�URRP�
WHPSHUDWXUH�� � /DUJHO\� EHFDXVH� RI� WKDW� LQVWDELOLW\��PRUH� WKDQ�
KDOI�RI�WKH�IHDWXUH�ILOPV�SURGXFHG�LQ�WKH�8QLWHG�6WDWHV�EHIRUH�
����� KDYH� EHHQ� ORVW�� � ,Q� ������ ILOP�PDNHUV� VZLWFKHG� WR� DQ�
DFHWDWH�EDVHG�ILOP�SRSXODUO\�NQRZQ�DV�³VDIHW\�ILOP´�EHFDXVH�
LW�ODFNV�QLWUDWH�ILOP¶V�IODPPDELOLW\��EXW�VDIHW\�ILOP�KDV�SURYHQ�
WR�VXIIHU�IURP�LWV�RZQ�IRUPV�RI�GHWHULRUDWLRQ�DQG�IDGLQJ��
� 7KH�ORVV�RI�VR�PDQ\�ROG�ILOPV�KHOSV�GHPRQVWUDWH�WKH�YHU\�
SRLQW� WKDW� SHWLWLRQHUV� GHQ\�� FRPPHUFLDO� LQFHQWLYHV²
LQFHQWLYHV�PDGH� SRVVLEOH� E\� H[WHQGHG� FRS\ULJKW� WHUPV²DUH�
DQ�HVVHQWLDO� HQJLQH� IRU� ILOP�SUHVHUYDWLRQ�� � ,I��EHIRUH� WKH� ODVW�
IHZ�GHFDGHV�� WKH� VWXGLRV²OLNH�YLUWXDOO\� DOO� ILOP�PDNHUV�DQG�
GLVWULEXWRUV²GLG�QRW�LQYHVW�VXEVWDQWLDO�VXPV�LQ�SUHVHUYDWLRQ��
WKDW� IDLOXUH�ZDV�GXH� LQ� VLJQLILFDQW� SDUW� WR� WKH� DEVHQFH�RI� DQ�
HFRQRPLF� LQFHQWLYH� WR� GR� VR�� �:LWK� WKH� HPHUJHQFH� RI� FDEOH�
WHOHYLVLRQ� DQG� KRPH� YLGHR�� DQG� WKH� H[WHQVLRQ� RI� FRS\ULJKW�
WHUPV�WR�D�OHQJWK�HQDEOLQJ�ROG�PRYLHV�WR�EH�UH�UHOHDVHG�SURI�
LWDEO\�LQ�WKRVH�QHZ�PHGLD��VWXGLRV�KDYH�VWDUWHG�WR�GHYRWH�PLO�
OLRQV�RI�GROODUV�HDFK�\HDU�WR�SUHVHUYDWLRQ�DQG�UHVWRUDWLRQ���$V�
RQH�VWXG\�RI�ORVW�ILOPV�QRWHV���³,W�PD\�EH�GROODUV�DQG�FHQWV�WR�

�������������������������������������������������
��

7KH UHSUHVHQWDWLRQV LQ WKLV SDUDJUDSK UHVW RQ $QWKRQ\ 6OLGH� 1L�

WUDWH :RQ¶W :DLW� $ +LVWRU\ RI )LOP 3UHVHUYDWLRQ LQ WKH 8QLWHG 6WDWHV ���

�UHSU� HG� ������ /LEUDU\ RI &RQJUHVV� 5HGHILQLQJ )LOP 3UHVHUYDWLRQ� $

1DWLRQDO 3ODQ� 5HFRPPHQGDWLRQV RI WKH /LEUDULDQ RI &RQJUHVV LQ &RQ�

VXOWDWLRQ ZLWK WKH 1DWLRQDO )LOP 3UHVHUYDWLRQ %RDUG �� � ������ �³����

/LEUDULDQ RI &RQJUHVV 5HSRUẂ �� /LEUDU\ RI &RQJUHVV� )LOP 3UHVHUYDWLRQ

����� $ 6WXG\ RI WKH &XUUHQW 6WDWH RI $PHULFDQ )LOP 3UHVHUYDWLRQ� 9RO�

�� 5HSRUW ���� ���� ������ �³���� /LEUDULDQ RI &RQJUHVV 5HSRUẂ �� )LOP

3UHVHUYDWLRQ ����� 9RO� �� 6XEPLVVLRQV ������ ������ �³���� /LEUDULDQ

RI &RQJUHVV 6XEPLVVLRQV´��
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>WKH�VWXGLRV@��EXW�LW¶V�D�ZHOFRPH�WXUQ�RI�HYHQWV�IRU�PRYLH�ORY�
HUV�ZKR�QRZ�KDYH� JUHDWHU� DFFHVV� WR�PRUH� ILOPV� WKDQ� DW� DQ\�
WLPH�LQ�KLVWRU\�´��)UDQN�7KRPSVRQ��/RVW�)LOPV�[LLL���������
� E���5HVWRULQJ�DQG�SUHVHUYLQJ�ROG�ILOPV�LV�H[SHQVLYH���5HV�
WRUDWLRQ�DQG�SUHVHUYDWLRQ� W\SLFDOO\� LQYROYH� VHYHUDO� VWHSV�� LQ�
FOXGLQJ� ORFDWLQJ�RU�SLHFLQJ� WRJHWKHU� D� FRPSOHWH� FRS\�RI� WKH�
ILOP��RIWHQ� IURP�D�YDULHW\�RI�FRPSRQHQWV�FUHDWHG�GXULQJ� WKH�
RULJLQDO�SURGXFWLRQ�RI� WKH�ILOP��VRPH�RI�ZKLFK�PD\�EH�VFDW�
WHUHG� DPRQJ� GLIIHUHQW� UHSRVLWRULHV�� IL[LQJ� SK\VLFDO� DQG�
FKHPLFDO� GDPDJH�� FRS\LQJ� WKH� ILOP� RQWR� QHZ� ILOP� VWRFN��
PDNLQJ� ³VHSDUDWLRQ�PDVWHUV´� WKDW� SUHVHUYH� WKH� ILOP¶V� YLVXDO�
ULFKQHVV�PRUH�HIIHFWLYHO\�WKDQ�D�VLQJOH�SULQW��DQG�VWRULQJ�WKH�
ILOP�LQ�D�FROG��GU\�YDXOW�����7KH�H[DFW�FRVW�RI�UHVWRUDWLRQ�DQG�
SUHVHUYDWLRQ�GHSHQGV�RQ�WKH�W\SH�RI�ILOP�DQG�LWV�VWDWH�RI�GH�
FD\�� EXW� D� GHFDGH� DJR� WKH� /LEUDULDQ� RI� &RQJUHVV� HVWLPDWHG�
WKDW�SUHVHUYLQJ�D�FRORU�IHDWXUH�ILOP�W\SLFDOO\�FRVW���������WR�
���������DQG�VRPHWLPHV�PXFK�PRUH²QRW�LQFOXGLQJ�WKH�FRVW�
RI�RQJRLQJ�VWRUDJH���� � ,Q�UHFHQW�\HDUV�� WKRVH�FRVWV�KDYH�RQO\�
ULVHQ��ZLWK�PDQ\�ILOPV�FRVWLQJ�KXQGUHGV�RI�WKRXVDQGV�RI�GRO�
ODUV��DQG�VRPH�PLOOLRQV�RI�GROODUV�� WR�SUHVHUYH�DQG�UHVWRUH�����
8QLYHUVDO�6WXGLRV��IRU�H[DPSOH��VSHQW����������UHVWRULQJ�WKH�
$OIUHG�+LWFKFRFN� FODVVLF�³5HDU�:LQGRZ´� ���������� �:DUQHU�
%URV�� VSHQW� PRUH� WKDQ� ��������� UHVWRULQJ� ³&DVDEODQFD´�
������� DQG� FORVH� WR� ����������� UHYLYLQJ� ³*RQH� :LWK� WKH�
:LQG´�����������

�������������������������������������������������
��

6HH� H�J�� ���� /LEUDULDQ RI &RQJUHVV 5HSRUW DW �����
��

6HH LG� DW �� 	 Q����

��
7KH 1DWLRQDO )LOP 3UHVHUYDWLRQ %RDUG QRZ SXWV WKH DYHUDJH FRVW

RI UHVWRULQJ DQG SUHVHUYLQJ D FRORU IHDWXUH DW ������� WR ��������� 6HH

'RXJ 1\H� 2OG )LOPV� )DGLQJ )DVW� 7KH 6WDWH� -XO\ �� ����� DW (��
��

6HH� H�J�� -DPL %HUQDUG� :LQGRZ 'UHVVLQJ� +LWFKFRFN¶V &ODVVLF

7KULOOHU ,V /RYLQJO\ 5HVWRUHG²$QG 6HDOHG ZLWK $ ��* .LVV� 1� <� 'DLO\

1HZV� -DQ� ��� ����� DW ���

��
&RSLHV RI WKH UHVWRUHG YHUVLRQ RI ³&DVDEODQFD´ RQ '9' KDYH

EHHQ ORGJHG ZLWK WKH &RXUW�



���

�

� ³7KH�$GYHQWXUHV�RI�7RP�6DZ\HU´���������D�FODVVLF�MXVW�
QRZ� EHLQJ� UHOHDVHG� RQ� '9'�� KHOSV� LOOXVWUDWH� WKH� GLIILFXOW\�
DQG�H[SHQVH�LQYROYHG�LQ�UHVWRULQJ�ROG�ILOPV���2ULJLQDOO\�SUR�
GXFHG� RQ� QLWUDWH� VWRFN�� ³7RP�6DZ\HU´� UDQ� ���PLQXWHV�� �%\�
WKH�WLPH�VHULRXV�UHVWRUDWLRQ�HIIRUWV�EHJDQ�LQ����������PLQXWHV�
RI�WKH�ILOP�ZHUH�PLVVLQJ�DQG�PXFK�RI�LW�KDG�VXIIHUHG�VKULQN�
DJH� DQG� FRORU� IDGLQJ�� � 7KH� VRXQG� WUDFN� ZDV� ULGGOHG� ZLWK�
FOLFNV�DQG�SRSV���2YHU�WKH�FRXUVH�RI�D�\HDU�DQG�D�KDOI��ZLWK�DQ�
LQYHVWPHQW�RI������KRXUV�RI�ODERU�DQG�PRUH�WKDQ����������LQ�
FKHPLFDO� DQG�SK\VLFDO� UHSDLUV�� WKH����PLVVLQJ�PLQXWHV�ZHUH�
UHFRQVWUXFWHG�WKURXJK�KXQGUHGV�RI�IUDPH�E\�IUDPH�LQVHUWLRQV��
KLJK�TXDOLW\�WKUHH�FRORU�QHJDWLYHV�DQG�PDVWHU�SULQWV�ZHUH�UH�
FUHDWHG�� DQG� WKH� ILOP�ZDV� WUDQVODWHG� RQWR� D� GLJLWDO�PHGLXP���
7KH�UHVXOW�ZLOO�EH�DYDLODEOH�DURXQG�WKH�ZRUOG�RQ�'9'�E\�WKH�
HQG�RI�WKH�\HDU��
� F�� �7HUP� H[WHQVLRQ� HQDEOHV� FRS\ULJKW� RZQHUV� WR� GHIUD\�
WKH�FRVWV�RI�UHVWRUDWLRQ�DQG�SUHVHUYDWLRQ�DQG�SURPRWH�GLVWUL�

EXWLRQ�� � 5HODWLYHO\� QHZ� PHGLD� VXFK� DV� FDEOH� WHOHYLVLRQ��
YLGHRFDVVHWWHV��DQG�'9'V�RIIHU�KROGHUV�RI�FRS\ULJKWHG�ILOPV�
YHKLFOHV�IRU�JHQHUDWLQJ�WKH�VXEVWDQWLDO�VXPV�UHTXLUHG�IRU�UHV�
WRUDWLRQ�DQG�SUHVHUYDWLRQ���$V�6HQDWRU�)HLQVWHLQ�QRWHG�LQ�KHU�
RSHQLQJ� VWDWHPHQW� GXULQJ� WKH� 6HQDWH� -XGLFLDU\� &RPPLWWHH¶V�
KHDULQJ�RQ�WKH�&7($��³>Y@LGHRFDVVHWWHV��FDEOH�WHOHYLVLRQ��DQG�
QHZ�VDWHOOLWH�GHOLYHU\�V\VWHPV�KDYH�H[WHQGHG�WKH�FRPPHUFLDO�
OLIH�RI�PRYLHV�DQG�WHOHYLVLRQ�VHULHV�´����$QG�WKDW�H[WHQGHG�OLIH�
HQDEOHV�ROGHU� ILOPV� WR�JHQHUDWH� WKH�GROODUV�QHHGHG� WR� UHFRXS�
WKH�FRVW�RI�WKHLU�UHVWRUDWLRQ����
� %XW�WKH�FRVWV�RI�SUHVHUYDWLRQ�DQG�UHVWRUDWLRQ�PXVW�EH�LQ�
YHVWHG� XS� IURQW�� DQG�� DV�PDQ\�ZLWQHVVHV� DW� WKH�&7($�KHDU�
LQJV�QRWHG�� LQGLYLGXDOV�RU�ILUPV�DUH�XQOLNHO\�WR�PDNH�WKH� UH�

�������������������������������������������������
��

���� 6HQDWH +HDULQJ DW �� VHH 6� 5HS� 1R� �������� DW �� ���

���� +RXVH +HDULQJV DW ��� �0DU\EHWK 3HWHUV�� ��� �3URI� -RKQ %HOWRQ�

������� VHH DOVR ���� &RS\ULJKW 2IILFH +HDULQJ DW ���� �+DO 'DYLG�� ���

�� �%HUQDUG 6RUNLQ��

��
6HH� H�J�� 'DUUHOO 6DW]PDQ� %XLOGLQJ $ )XWXUH LQ 3UHVHUYLQJ

)LOPV¶ 3DVW� /RV $QJHOHV %XV� -�� -DQ� ��� ����� DW ���
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TXLUHG� LQYHVWPHQW� LQ� WKH� DEVHQFH� RI� FRS\ULJKW� SURWHFWLRQ���
)LOPV�WKDW�HQWHU�WKH�SXEOLF�GRPDLQ�WKXV�IDOO�SUH\�WR�D�³WUDJHG\�
RI�WKH�FRPPRQV�´�LQ�ZKLFK�QR�RQH�VWHSV�IRUZDUG�WR�LQYHVW�LQ�
WKHLU� UHVWRUDWLRQ� RU� SUHVHUYDWLRQ���� � $V� WKHQ� &RPPLVVLRQHU�
%UXFH� /HKPDQ� H[SODLQHG� DW� WKH� 6HQDWH� -XGLFLDU\� &RPPLW�
WHH¶V�KHDULQJ�RQ�WKH�&7($��PDQ\�SXEOLF�GRPDLQ�ILOPV�³KDYH�
EHHQ�ORVW�WR�WKH�SXEOLF�IRUHYHU�DQG�QHYHU�UHLVVXHG�������EHFDXVH�
QRERG\�KDG�WKH�HFRQRPLF�LQFHQWLYH�WR�GR�VR�´����%\�FRQWUDVW��
LW� LV� WKH� ILOPV� SURWHFWHG� E\� FRS\ULJKW� WKDW� DUH� SURSHUO\� SUH�
VHUYHG�DQG�UHVWRUHG����

�������������������������������������������������
��

6HH ���� +RXVH +HDULQJV DW ��� ����� �-DFN 9DOHQWL�� ��

�0DULO\Q %HUJPDQ�� �� �-DFN 9DOHQWL�� �� �(GZDUG 3� 0XUSK\�� ������

�%UXFH /HKPDQ�� ���� 6HQDWH +HDULQJ DW �� �-DFN 9DOHQWL�� VHH DOVR

���� &RS\ULJKW 2IILFH +HDULQJ DW ����� �6XVDQ 0DQQ�� �� �(ULF

6FKZDUW]� �³GXULQJ WKH DXWRPDWLF UHQHZDO ELOO >GHEDWH@� &RQJUHVV ZDV

FRQYLQFHG � � � WKDW ZRUNV DUH PRUH OLNHO\ WR EH DYDLODEOH ZKHQ WKH\ DUH

XQGHU FRS\ULJKW SURWHFWLRQ WKDQ ZKHQ WKH WHUP RI SURWHFWLRQ H[SLUHV IRU

PRVW FRPPHUFLDO ZRUNV�´��

��
���� 6HQDWH +HDULQJ DW ���

��
6HH� H�J�� ���� +RXVH +HDULQJV DW ��� �UHSULQWLQJ ���� /LEUDU�

LDQ RI &RQJUHVV 5HSRUW� �³WKHUH LV LQFUHDVLQJ UHDVRQ WR EHOLHYH WKDW WKH

SUHVHUYDWLRQ RI WKH ROGHU +ROO\ZRRG IHDWXUH� ORQJ WKH FHQWUDO HPSKDVLV

DPRQJ SXEOLF DUFKLYHV� PLJKW EH VXSSRUWHG E\ FRPPHUFLDO LQWHUHVWV´�� VHH

DOVR 2UULQ *� +DWFK� 7RZDUG $ 3ULQFLSOHG $SSURDFK WR &RS\ULJKW /HJLV�

ODWLRQ DW WKH 7XUQ RI WKH 0LOOHQQLXP� �� 8� 3LWW� /� 5HY� ���� ������

�������

7KH KLVWRU\ RI )UDQN &DSUD¶V ³,W¶V $ :RQGHUIXO /LIH´ ������ VKRZV

WKDW FRS\ULJKW SURWHFWLRQ SURPRWHV SUHVHUYDWLRQ DQG GLVWULEXWLRQ� )RU D

SHULRG� LW ZDV EHOLHYHG WKDW ³,W¶V $ :RQGHUIXO /LIH´ ZDV LQ WKH SXEOLF

GRPDLQ� 'XULQJ WKDW SHULRG� QR RQH LQYHVWHG LQ UHVWRULQJ DQG SUHVHUYLQJ

LW� DQG FRQVHTXHQWO\ WKH FRSLHV VKRZQ RQ WHOHYLVLRQ DQG UHOHDVHG RQ

YLGHRFDVVHWWH ZHUH ³KRUULG�´ 7ZR 'D\V RI &KULVWPDV &ODVVLFV� 7RURQWR

6WDU� 'HF� ��� ����� DW (�� 2QO\ ZKHQ WKH KROGHU RI WKH FRS\ULJKW LQ WKH

PXVLFDO VFRUH DQG WKH XQGHUO\LQJ VWRU\ XVHG WKRVH ULJKWV WR UHJDLQ FRQWURO

RYHU GLVWULEXWLRQ RI WKH PRYLH GLG WKH ILOP JHW WKH SUHVHUYDWLRQ DWWHQWLRQ LW

UHTXLUHG� $W WKDW WLPH� WKH FRS\ULJKW KROGHU LQYHVWHG WKH PRQH\ QHHGHG WR

UHVWRUH WKH ILOP¶V SLFWXUH TXDOLW\ DQG WR UHWXUQ LW WR LWV IXOO OHQJWK� 7KH

UHVWRUHG YHUVLRQ� VKRZLQJ WKH ³VKDUS� FULVS SURGXFWLRQ PDGH E\ &DSUD LQ

�����´ /DUU\ %RQNR� ³:RQGHUIXO /LIH´ +DV %HFRPH D 79 7UHDVXUH� 9LU�

�



���
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� 7KH�LPSRUWDQFH�RI�FRS\ULJKW�DV�D�WRRO�IRU�SURPRWLQJ�ILOP�
SUHVHUYDWLRQ�JDLQV�SRZHUIXO�VXSSRUW��WKHQ��IURP�WKH�YHU\�FRQ�
WUDVW�EHWZHHQ�WKH�IDWH�RI�FRS\ULJKWHG�DQG�SXEOLF�GRPDLQ�ILOPV�
WKDW�SHWLWLRQHUV�DSSHDU�WR�DFNQRZOHGJH���7KH�FRQWUDVW�LV�ERWK�
TXDQWLWDWLYH�DQG�TXDOLWDWLYH���$V�IRU�TXDQWLW\��SHWLWLRQHUV�FRQ�
FHGH� �%U������ WKDW� WKH�&7($¶V� WHUP�H[WHQVLRQ�PD\�KHOS�HQ�
FRXUDJH�WKH�SUHVHUYDWLRQ�RI�DV�PDQ\�DV��������ILOPV�IURP�WKH�
\HDUV� EHIRUH� ����� DORQH�� �$OWKRXJK� SHWLWLRQHUV� VXJJHVW� WKDW�
������� LV� D� WULIOLQJ� QXPEHU�� WKH\� RIIHU� QR� ILJXUH� IRU� SXEOLF�
GRPDLQ�ILOPV�SULYDWHO\�SUHVHUYHG��SHUKDSV�EHFDXVH�WKDW�ILJXUH�
LV�PXFK� VPDOOHU�� �$V� IRU�TXDOLW\�� WKH� FRS\ULJKWHG� ILOPV�SUH�
VHUYHG�E\�WKH�VWXGLRV�LQFOXGH�KXQGUHGV�RI�FODVVLFV�RI�$PHUL�
FDQ� FLQHPD�� � )RU� H[DPSOH�� ILOPV� UHOHDVHG� LQ� ����� DORQH� LQ�
FOXGH�³%HDX�*HVWH�´�³'HVWU\�5LGHV�$JDLQ�´�³*RQH�:LWK�WKH�
:LQG�´� ³*RRGE\H� 0U�� &KLSV�´� ³*XQJD� 'LQ�´� ³0U�� 6PLWK�
*RHV� WR�:DVKLQJWRQ�´� ³6WDJHFRDFK�´� ³7KH�:L]DUG� RI� 2]�´�
³:XWKHULQJ� +HLJKWV�´� DQG� ³<RXQJ� 0U�� /LQFROQ�´� � :KLOH�
PDQ\�RI�WKH�³RUSKDQ´�ILOPV�SHWLWLRQHUV�HPSKDVL]H�DUH�FXOWXU�
DOO\� VLJQLILFDQW�� WKH\� DUH� RI� QR� JUHDWHU� YDOXH� WKDQ� WKH� FRS\�
ULJKWHG� WLWOHV�EHLQJ�SUHVHUYHG� LQ� VWXGLR� OLEUDULHV�� �0RUHRYHU��
ZKLOH� UHVWRUDWLRQV� GRQH� E\� WKH� VWXGLRV� KDYH�� E\� DQG� ODUJH��
EHHQ� RI� WKH� KLJKHVW� TXDOLW\�� E\� FRQWUDVW� ROG� SXEOLF� GRPDLQ�
ILOPV�WKDW�KDYH�EHHQ�SULYDWHO\� UH�LVVXHG�KDYH�JHQHUDOO\�EHHQ�
SRRU�TXDOLW\�FRSLHV�RI�SULQWV� WKDW�KDYH�QRW�EHHQ�SURSHUO\�UH�
VWRUHG����
� &RS\ULJKW�SURWHFWLRQ�SURPRWHV�QRW�RQO\�SUHVHUYDWLRQ�EXW�
DOVR�ZLGHU�GLVWULEXWLRQ�RI�ROGHU�ILOPV���,Q�JHQHUDO��GLVWULEXWRUV�
RI�SXEOLF�GRPDLQ� ILOPV�KDYH�QRW� LQYHVWHG� DV�PXFK�DV� FRS\�
ULJKW�KROGHUV�LQ�SURPRWLQJ�ZLGH�GLVWULEXWLRQ�RI�WKHLU�WLWOHV�DQG�

�������������������������������������������������
JLQLD�3LORW �1RUIRON� 9$�� 'HF� ��� ����� DW (�� LV ZLGHO\ DYDLODEOH RQ

YLGHRFDVVHWWH�

��
6HH ���� 6HQDWH +HDULQJ DW �� �-DFN 9DOHQWL�� ���� &RS\ULJKW

2IILFH +HDULQJ DW ������ ������ �� �%HUQDUG 6RUNLQ�� VHH DOVR ����

+RXVH +HDULQJV DW ��� �3URI� 6KLUD 3HUOPXWWHU�� ������ �&RDOLWLRQ RI

&UHDWRUV DQG &RS\ULJKW 2ZQHUV�� ���� 6HQDWH +HDULQJ DW � �6HQ� +DWFK��
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WKXV� LQ� HQVXULQJ� ZLGHVSUHDG� SXEOLF� DFFHVV� WR� WKRVH� WLWOHV�����
$V�5HJLVWHU�RI�&RS\ULJKWV�0DU\EHWK�3HWHUV� H[SODLQHG� LQ� UH�
VSRQVH� WR� D� TXHVWLRQ� IURP� WKH� 6HQDWH� -XGLFLDU\� &RPPLWWHH�
GXULQJ� FRQVLGHUDWLRQ� RI� WKH� &7($�� ³PDQ\� ZRUNV� PD\� EH�
PRUH�UHDGLO\�DYDLODEOH�>WR@�WKH�SXEOLF��DQG�LQ�EHWWHU�DQG�PRUH�
XVDEOH�FRQGLWLRQ��ZKHQ�WKH\�DUH�VWLOO�SURWHFWHG�E\�FRS\ULJKW���
&RS\ULJKW� SURWHFWLRQ� JLYHV� SXEOLVKHUV� DQG� SURGXFHUV� DQ� LQ�
FHQWLYH�WR�LQYHVW�LQ�WKH�H[SHQVLYH�DQG�WLPH�FRQVXPLQJ�DFWLYL�
WLHV� WKDW� PD\� EH� UHTXLUHG� WR� SUHVHUYH�� XSGDWH�� DQG� UHVWRUH�
ROGHU�ZRUNV�´���

��� &RQJUHVV� UHDVRQDEO\� UHMHFWHG� SHWLWLRQHUV¶�

FRQWUDU\�DUJXPHQWV�DERXW�SUHVHUYDWLRQ��UHV�

WRUDWLRQ��DQG�GLVWULEXWLRQ�RI�ILOPV��

� 3HWLWLRQHUV� DQG� DPLFL� +DO� 5RDFK� 6WXGLRV� DQG� 0LFKDHO�
$JHH��³+56´��RIIHU�D�QXPEHU�RI�DUJXPHQWV�ZK\��FRQWUDU\�WR�
&RQJUHVV¶V�H[SUHVV�ILQGLQJ��WHUP�H[WHQVLRQ�ZLOO�QRW�SURPRWH�
WKH� SUHVHUYDWLRQ� RI� ROGHU� ILOPV�� � &RQJUHVV� FRQVLGHUHG� WKRVH�
DUJXPHQWV� DQG� UHDVRQDEO\� UHMHFWHG� WKHP�� � 3HWLWLRQHUV� DQG�
+56�QRZ�DVN�WKH�&RXUW� WR�VHFRQG�JXHVV� WKDW�IDFWXDOO\�FRP�
SOH[��SUHGLFWLYH�MXGJPHQW��ZKLFK�LW�ZDV�&RQJUHVV¶V�SUHURJD�
WLYH²DQG�UHVSRQVLELOLW\²WR�PDNH��
� 7KH� ILUVW� WZR� DUJXPHQWV� FRQFHUQ� VR�FDOOHG� ³RUSKDQ´�
ILOPV��WKDW�LV��ILOPV�WKDW�ODFN�³HLWKHU�FOHDU�FRS\ULJKW�KROGHUV�RU�
FRPPHUFLDO� SRWHQWLDO� WR� SD\� IRU� WKHLU� FRQWLQXHG� SUHVHUYD�
WLRQ�´��� � (YHQ� LI� SHWLWLRQHUV� DQG� +56� ZHUH� ULJKW� WKDW� WKH�

�������������������������������������������������
��

6HH ���� 6HQDWH +HDULQJ DW ����� �%UXFH /HKPDQ�� 3UH�����

'LVWULEXWLRQ RI 5HFRUGLQJV &RQWDLQLQJ 0XVLFDO &RPSRVLWLRQV� &RS\ULJKW

7HUP ([WHQVLRQ� &RS\ULJKW 3HU 3URJUDP /LFHQVHV� +HDULQJ %HIRUH WKH

6XEFRPP� RQ &RXUWV DQG ,QWHOOHFWXDO 3URSHUW\ RI WKH +RXVH -XGLFLDU\

&RPP�� ���WK &RQJ� �� �)ULW] $WWDZD\� ������ �³���� +RXVH +HDULQJ´��

VHH DOVR ���� &RS\ULJKW 2IILFH +HDULQJ DW ��� �� �6XVDQ 0DQQ�� ��

�%HUQDUG 6RUNLQ�� /LEUDU\ RI &RQJUHVV� )LOP 3UHVHUYDWLRQ ����� 9RO� ��

/RV $QJHOHV� &$ +HDULQJ �� �3KLOLS 0XUSK\� ������ �³���� /LEUDULDQ RI

&RQJUHVV /�$� +HDULQJ´��
��

���� 6HQDWH +HDULQJ DW ����
��

���� /LEUDULDQ RI &RQJUHVV 5HSRUW DW ��



���

�

&7($¶V� WHUP�H[WHQVLRQ� IDLOV� WR�SURPRWH� WKH�SUHVHUYDWLRQ�RI�
VXFK�ILOPV��&RQJUHVV�FRXOG�UHDVRQDEO\�KDYH�GHWHUPLQHG� WKDW�
WHUP� H[WHQVLRQ� ZRXOG� SURPRWH� WKH� SUHVHUYDWLRQ� RI� DQRWKHU�
ODUJH�� DQG� FXOWXUDOO\� VLJQLILFDQW�� ERG\� RI� ROGHU� ILOPV�� � 7KH�
ODWWHU�JURXS�LQFOXGHV��EXW� LV�QRW� OLPLWHG�WR�� WKH�PRYLHV�PDGH�
GXULQJ�+ROO\ZRRG¶V�JROGHQ�DJH²IRU�H[DPSOH��³$OO�4XLHW�RQ�
WKH� :HVWHUQ� )URQW´� �������� ³)UDQNHQVWHLQ´� �������³*UDQG�
+RWHO´� �������� ³.LQJ� .RQJ´� �������� ³,W� +DSSHQHG� 2QH�
1LJKW´� �������� ³7KH� 7KLQ�0DQ´� �������� ³7RS�+DW´� ��������
³0U�� 'HHGV� *RHV� WR� 7RZQ´� �������� ³6QRZ�:KLWH´� ��������
³%R\¶V�7RZQ´���������³)DQWDVLD´� �������� DQG�³7KH�0DOWHVH�
)DOFRQ´����������$�IRFXV�RQ�VWXGLR�ILOPV�VHHPV�DOO�WKH�PRUH�
UHDVRQDEOH�ZKHQ�RQH�UHFRJQL]HV��DV�SHWLWLRQHUV�IDLO�WR�GR��WKDW�
&RQJUHVV� KDG� DOUHDG\� DGGUHVVHG� WKH� EURDGHU� LVVXH� RI� ILOP�
SUHVHUYDWLRQ�� DQG� WKH� SUREOHP�RI� RUSKDQ� ILOPV� LQ� SDUWLFXODU��
WKURXJK�RWKHU�YHKLFOHV����
� 3HWLWLRQHUV�DQG�+56�FRQWHQG�WKDW�XQFHUWDLQW\�RYHU�FRS\�
ULJKW�VWDWXV�FRQVWLWXWHV�WKH�PDMRU�REVWDFOH�WR�WKH�SUHVHUYDWLRQ�
RI�PDQ\�ILOPV��DQG�WKDW�WKH�&7($¶V�WHUP�H[WHQVLRQ�SURORQJV�
WKDW� XQFHUWDLQW\� IRU� ��� \HDUV�� � 6HH� 3HW�� %U�� ������� %ULHI� RI�

�������������������������������������������������
��

&RQJUHVV KDV DGGUHVVHG WKH EURDGHU SUREOHP RI ILOP SUHVHUYDWLRQ

WKURXJK D WULR RI 1DWLRQDO )LOP 3UHVHUYDWLRQ $FWV� 6HH 1DWLRQDO )LOP

3UHVHUYDWLRQ $FW RI ����� 3XE� /� 1R� �������� ��� 6WDW� �������� 1D�

WLRQDO )LOP 3UHVHUYDWLRQ $FW RI ����� 3XE� /� 1R� �������� ��� 6WDW� ����

��� 1DWLRQDO )LOP 3UHVHUYDWLRQ $FW RI ����� 3XE� /� 1R� �������� ���

6WDW� �������� 7KH ILUVW RI WKRVH VWDWXWHV FUHDWHG WKH 1DWLRQDO )LOP 3UHV�

HUYDWLRQ %RDUG� ZKLFK LGHQWLILHV ILOPV RI SDUWLFXODU KLVWRULFDO RU FXOWXUDO

LPSRUWDQFH� 3XUVXDQW WR WKH VHFRQG� WKH /LEUDULDQ RI &RQJUHVV� LQ FRQ�

MXQFWLRQ ZLWK WKH %RDUG� HVWDEOLVKHG D QDWLRQDO ILOP SUHVHUYDWLRQ VWUDWHJ\

EDVHG RQ FROODERUDWLRQ EHWZHHQ VWXGLRV� DUFKLYHV� FROOHFWRUV� DQG WKH JRY�

HUQPHQW� 7KH WKLUG HVWDEOLVKHG WKH 1DWLRQDO )LOP 3UHVHUYDWLRQ )RXQGD�

WLRQ� ZKLFK KDV UDLVHG PLOOLRQV RI GROODUV IURP SULYDWH VRXUFHV IRU SUHVHU�

YDWLRQ HIIRUWV DQG ZKLFK SRVVHVVHV WKH DXWKRULW\ WR GLVWULEXWH IHGHUDO

PDWFKLQJ JUDQWV DV ZHOO� ,W LV SULQFLSDOO\ WKURXJK WKHVH HQDFWPHQWV WKDW

&RQJUHVV KDV VRXJKW WR HQVXUH WKH VXUYLYDO RI RXU QDWLRQ¶V HQWLUH ILOP

KHULWDJH� DQG WR DGGUHVV WKH SUREOHP RI RUSKDQ ILOPV LQ SDUWLFXODU� $V WKH

+RXVH UHSRUW RQ WKH ���� $FW QRWHG� ³µRUSKDQ¶ ILOPV � � � DUH WKH IRFXV RI

WKLV OHJLVODWLRQ�´ +�5� 5HS� 1R� �������� SW� ,� DW �� �������
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+56���������,Q�D�UDUH�FDVH��WKH�H[SHQVH�RI�GLIILFXOW�FRS\ULJKW�
UHVHDUFK� DQG� WKH� ULVN� RI� LQIULQJHPHQW� OLWLJDWLRQ� PLJKW� GHWHU�
LQYHVWPHQW�LQ�WKH�SUHVHUYDWLRQ�DQG�GLVWULEXWLRQ�RI�D�ILOP���%XW�
DV� D� JHQHUDO� PDWWHU� LW� LV� ODFN� RI� IXQGLQJ�� QRW� XQFHUWDLQWLHV�
DERXW�FRS\ULJKW�VWDWXV��WKDW�LPSHGHV�WKH�SUHVHUYDWLRQ�DQG�UHV�
WRUDWLRQ� RI� RUSKDQ� ILOPV���� � ,QGHHG�� WKH� /LEUDULDQ� RI� &RQ�
JUHVV¶V������UHSRUW�RQ�ILOP�SUHVHUYDWLRQ�FDOOHG�ODFN�RI�IXQG�
LQJ� ³>W@KH� GHILQLQJ� SUREOHP� IRU� SXEOLF� DUFKLYH� SUHVHUYDWLRQ�
SURJUDPV�´��� � 7KDW� FKURQLF� VKRUWDJH� RI�PRQH\��ZKLFK�&RQ�
JUHVV� KDV� VRXJKW� WR� DGGUHVV� LQ� SDUW� E\� HVWDEOLVKLQJ� WKH� 1D�
WLRQDO�)LOP�3UHVHUYDWLRQ�)RXQGDWLRQ��SUHGDWHV�WKH�&7($��
� )XUWKHUPRUH��ZKHWKHU�RU�QRW�D�ILOP�KDV�D�FOHDU�FRS\ULJKW�
KROGHU��XQGHU�VWDWXWRU\�SURYLVLRQV�VXFK�DV�������SHUWDLQLQJ�WR�
OLEUDULHV�DQG�DUFKLYHV��WKH�&RS\ULJKW�$FW�OHDYHV�FRQVLGHUDEOH�
URRP�IRU�SUHVHUYDWLRQ�DFWLYLWLHV���6HH����8�6�&��������D���F����
0RUHRYHU��WKH�&7($�DGGHG�D�VXEVHFWLRQ�WR�������WKDW�EURDG�
HQV� WKHVH� ULJKWV� GXULQJ� WKH� H[WHQGHG� WHUP�� � 6HH� ��� 8�6�&��
������K��� � 6HFWLRQ� ���� LV� D� SHUIHFW� LOOXVWUDWLRQ� RI� KRZ�&RQ�
JUHVV�KDV�UDWLRQDOO\�H[HUFLVHG�LWV�SRZHU�XQGHU� WKH�&RS\ULJKW�
&ODXVH� E\� VWULNLQJ� D� FDUHIXO� EDODQFH� DPRQJ� WKH� LQWHUHVWV� RI�
WKH� SXEOLF�� OLEUDULHV�� DUFKLYHV�� DQG� FRS\ULJKW� KROGHUV�� 7KH�
&7($� FDQQRW� EH� YLHZHG� LQ� D� YDFXXP�� EXW� PXVW� EH� UHFRJ�
QL]HG� DV� MXVW� RQH� SLHFH� RI� D� FRPSOH[� DQG� FRPSUHKHQVLYH�
FRS\ULJKW�VFKHPH�WKDW�VHUYHV�PDQ\�LQWHUHVWV��QRW�MXVW�WKRVH�RI�
FRS\ULJKW�KROGHUV��DQG�WKDW��DV�D�ZKROH��³SURPRWH>V@�WKH�3UR�
JUHVV�RI�6FLHQFH�´�
� +56�FRQWHQGV� �%U��������� WKDW� WKH�&7($�ZLOO�QRW�KHOS�
VSXU�WKH�UHVWRUDWLRQ�DQG�SUHVHUYDWLRQ�HYHQ�RI�ILOPV�ZLWK�UHDG�
LO\� LGHQWLILDEOH� FRS\ULJKW� KROGHUV�� � 7KH\� DVVHUW� WKDW� RQO\� D�
VPDOO�IUDFWLRQ�RI�WKHVH�ILOPV�KDYH�LPPHGLDWH�FRPPHUFLDO�SR�
WHQWLDO� DQG� WKDW� WKH� UHVW�� LQFOXGLQJ�PDQ\�VLOHQW� IHDWXUHV��ZLOO�

�������������������������������������������������
��

6HYHUDO ZLWQHVVHV PDGH WKLV SRLQW GXULQJ WKH KHDULQJV RQ WKH

&7($� 6HH� H�J�� ���� +RXVH +HDULQJV DW ��� ��� �� �(GZDUG 5LFK�

PRQG�� ��� �0DUWKD &RROLGJH��

��
���� /LEUDULDQ RI &RQJUHVV 5HSRUW DW ���
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EH�DEDQGRQHG�WR�GHFD\�� �7KLV�DUJXPHQW�PLVVHV� WKH�PDUN�IRU�
WKUHH� UHDVRQV�� � )LUVW�� DV� WKH� /LEUDULDQ� RI� &RQJUHVV¶V� �����
VWXG\� RI� ILOP� SUHVHUYDWLRQ� IRXQG�� FROG�� GU\� VWRUDJH� LV� QRU�
PDOO\�WKH�HVVHQWLDO�ILUVW�VWHS�LQ�SUHVHUYLQJ�ILOPV�IRU�WKH�ORQJ�
WHUP�����,Q�UHFHQW�\HDUV��LQ�UHVSRQVH�WR�WKH�FRPPHUFLDO�LQFHQ�
WLYHV�FUHDWHG�E\�FRS\ULJKW�SURWHFWLRQ��WKH�VWXGLRV�KDYH�EHJXQ�
WR�LQYHVW�WHQV�RI�PLOOLRQV�RI�GROODUV�LQ�FUHDWLQJ�DQG�PDLQWDLQ�
LQJ� VWDWH�RI�WKH�DUW� VWRUDJH� YDXOWV�� � (QWLUH� OLEUDULHV�� QRW� MXVW�
WLWOHV� ZLWK� REYLRXV�� LPPHGLDWH� FRPPHUFLDO� SRWHQWLDO�� KDYH�
EHHQ� SODFHG� LQ� WKH� QHZ� VWRUDJH� IDFLOLWLHV���� � 6HFRQG�� +56�
PLVWDNHQO\�DVVXPHV� WKDW� WKH�PDMRU� VWXGLRV�FDQ� UHDGLO\� LGHQ�
WLI\�WKRVH�ILOPV�WKDW�ZLOO�KDYH�WKH�JUHDWHVW�FRPPHUFLDO�SRWHQ�
WLDO�WKURXJKRXW�WKHLU�FRS\ULJKW�WHUP���7KH�VWXGLRV�LQ�IDFW�ODFN�
VXFK� SUHVFLHQFH�� ZKLFK� LV� RQH� UHDVRQ� WKHLU� FRPSUHKHQVLYH�
SUHVHUYDWLRQ� SURJUDPV� DUH� HFRQRPLFDOO\� UDWLRQDO���� � 7KLUG��
ILOPV�DUH�RIWHQ�PRVW�YDOXDEOH�QRW� LQ� LVRODWLRQ��EXW�DV�SDUW�RI�
FROOHFWLRQV�RU�OLEUDULHV�� �7KXV��WKH�LQFHQWLYH�WR�SUHVHUYH�ZHOO�
NQRZQ� WLWOHV� RIWHQ� FDUULHV� ZLWK� LW� DQ� LQFHQWLYH� WR� SUHVHUYH�
RWKHU��OHVV�ZHOO�NQRZQ�ILOPV���)RU�DOO�WKHVH�UHDVRQV��FRPPHU�
FLDO�LQFHQWLYHV�UHVWLQJ�RQ�FRS\ULJKW�SURPSW�WKH�PDMRU�VWXGLRV�

�������������������������������������������������
��

7KH /LEUDULDQ RI &RQJUHVV¶V QDWLRQDO SODQ IRU ILOP SUHVHUYDWLRQ

GHVFULEHG FROG� GU\ VWRUDJH DV ³WKH FRUQHUVWRQH RI QDWLRQDO ILOP SUHVHUYD�

WLRQ SROLF\�´ ���� /LEUDULDQ RI &RQJUHVV 5HSRUW DW �� VHH LG� DW ���� ����

/LEUDULDQ RI &RQJUHVV 5HSRUW DW ������ /LEUDU\ RI &RQJUHVV� )LOP 3UHV�

HUYDWLRQ ����� 9RO� �� :DVKLQJWRQ '�&� +HDULQJ DW ������� ���� /LEUDU�

LDQ RI &RQJUHVV 6XEPLVVLRQV DW ������� .DUHQ .DOLVK� )LOP 3UHVHUYDWLRQ�

$ 3UDFWLFDO *XLGH� �� $P� &LQHPDWRJUDSKHU ��� �������
��

6HH 7KH 6WDWH RI WKH $UW� �� $P� &LQHPDWRJUDSKHU �� �������

��
(YHQ VRPH ILOPV WKDW WRGD\ ZH WKLQN RI DV FODVVLFV GLG QRW VKRZ

WKHLU FRPPHUFLDO SRWHQWLDO XQWLO PDQ\ \HDUV DIWHU WKHLU LQLWLDO UHOHDVH�

:KHQ ³7KH :L]DUG RI 2]´ FDPH RXW LQ ����� IRU H[DPSOH� LW ZDV D IDLOXUH

DW WKH ER[ RIILFH� FRVWLQJ 0HWUR�*ROGZ\Q�0D\HU QHDUO\ �� PLOOLRQ �WKH

HTXLYDOHQW RI ��� PLOOLRQ WRGD\�� ,W RQO\ JDLQHG ZLGH SRSXODULW\ WKURXJK

UH�UHOHDVH RQ WHOHYLVLRQ LQ WKH ����V DQG ����V� DQG HYHQWXDOO\ RQ YLGHR�

FDVVHWWH DQG '9'� 6HH $OMHDQ +DUPHW]� 7KH 0DNLQJ RI WKH :L]DUG RI 2]

������ �������



���

�

WR� SUHVHUYH� DQG� UHVWRUH� HQWLUH� ILOP� OLEUDULHV�� DV� QXPHURXV�
VRXUFHV�KDYH�UHFRJQL]HG����

��� &RQJUHVV� UHDVRQDEO\� FRQFOXGHG� WKDW� EULQJ�

LQJ�8�6��FRS\ULJKW�WHUPV�PRUH�FORVHO\�LQ�OLQH�

ZLWK� WKRVH� RI� WKH�(XURSHDQ�8QLRQ� FRXQWULHV�

ZRXOG�³SURPRWH�WKH�3URJUHVV�RI�6FLHQFH�´�

� +DUPRQL]LQJ� 8�6�� FRS\ULJKW� ODZV� ZLWK� WKRVH� RI� RXU�
(XURSHDQ� 8QLRQ� �³(�8�´�� WUDGLQJ� SDUWQHUV� VWUHQJWKHQV� RXU�
FXOWXUDO� YLWDOLW\� DQG� WKXV� ³SURPRWH>V@� WKH� 3URJUHVV� RI� 6FL�
HQFH´� LQ� DW� OHDVW� WZR� VLJQLILFDQW�ZD\V�� HDFK� RI�ZKLFK�&RQ�
JUHVV� FRQVLGHUHG�� � )LUVW�� LQ� OLJKW� RI� WKH� ³UXOH� RI� WKH� VKRUWHU�
WHUP�´��� EULQJLQJ�8�6�� FRS\ULJKW� WHUPV�PRUH� FORVHO\� LQ� OLQH�
ZLWK�WKRVH�LQ�WKH�(�8��ERRVWV�WKH�H[SRUW�LQFRPH�RI�8�6��FRS\�
ULJKW� KROGHUV� DQG� WKXV� KHOSV� VXEVLGL]H� WKH� FUHDWLRQ� RI� QHZ�
ZRUNV���� � 6HFRQG�� LQWHUQDWLRQDO� KDUPRQL]DWLRQ� HQDEOHV� WKH�

�������������������������������������������������
��

6HH� H�J�� ���� /LEUDULDQ RI &RQJUHVV /�$� +HDULQJ DW �� �5REHUW

+HLEHU�� ������ ��� �� �3KLOLS 0XUSK\�� ���� /LEUDULDQ RI &RQJUHVV

6XEPLVVLRQV DW ��� &RS\ULJKW $PHQGPHQWV $FW RI ����� +HDULQJV %HIRUH

WKH 6XEFRPP� RQ ,QWHOOHFWXDO 3URSHUW\ DQG -XGLFLDO $GPLQLVWUDWLRQ RI WKH

+RXVH -XGLFLDU\ &RPP�� ���G &RQJ� ������ ������ �1LFKRODV &RXQWHU

,,,�� ,W LV WKH YHU\ SRZHU RI WKH FRPPHUFLDO LQFHQWLYHV VXSSRUWLQJ SUHVHU�

YDWLRQ DQG UHVWRUDWLRQ RI FRS\ULJKWHG ILOPV WKDW KDV OHG WR WKH UHFRJQLWLRQ

RI WKH ³RUSKDQ ILOP´ SUREOHP� 6HH ���� /LEUDULDQ RI &RQJUHVV 5HSRUW DW

��

��
7KH ³UXOH RI WKH VKRUWHU WHUP�´ DV LPSOHPHQWHG E\ PHPEHU FRXQ�

WULHV RI WKH (�8�� SURYLGHV WKDW D QRQ�(�8� FRS\ULJKWHG ZRUN FDQQRW EH

SURWHFWHG ORQJHU WKDQ LW LV LQ WKH ZRUN¶V FRXQWU\ RI RULJLQ� 3ULRU WR HQ�

DFWPHQW RI WKH &7($� 8�6� ILOPV WKDW ZHUH ZRUNV PDGH IRU KLUH �L�H�� DO�

PRVW DOO 8�6� ILOPV� ZHUH HQWLWOHG WR UHFHLYH FRS\ULJKW SURWHFWLRQ IRU QR

PRUH WKDQ �� \HDUV DIWHU SXEOLFDWLRQ� $IWHU WKH HQG RI WKDW WHUP� 8�6�

ILOPV FRXOG FRQWLQXH WR EH H[SORLWHG LQ WKH (�8�� EXW� LQ FRQWUDVW WR (�8�

ILOPV RI WKH VDPH DJH� QHLWKHU WKH 8�6� FRS\ULJKW RZQHUV� QRU WKH RWKHU

SDUWLFLSDQWV LQ WKH 8�6� ILOPV¶ UHYHQXHV ZRXOG EH SDLG�

��
6HH� H�J�� ���� +RXVH +HDULQJV DW � �5HS� 0RRUKHDG�� �����

�0DULO\Q %HUJPDQ�� ��� �0DUWKD &RROLGJH�� ���� ������ �%UXFH /HK�

PDQ�� ������ �3URI� 6KLUD 3HUOPXWWHU�� ���� 6HQDWH +HDULQJV DW � �6HQ�

+DWFK�� �� �%UXFH /HKPDQ�� ��� �,QWHOOHFWXDO 3URSHUW\ /DZ 6HFWLRQ�

$PHULFDQ %DU $VV¶Q�� ��� �*HRUJH 'DYLG :HLVV��



���
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8QLWHG�6WDWHV� WR� SOD\� D� OHDGLQJ� UROH� LQ� VKDSLQJ� JOREDO� VWDQ�
GDUGV�IRU�HIIHFWLYH�DQG�EDODQFHG�FRS\ULJKW�SURWHFWLRQ��LQFOXG�
LQJ�HQFRXUDJLQJ�VWURQJHU�FRS\ULJKW�SURWHFWLRQ�LQ�WKH�GHYHORS�
LQJ�ZRUOG����
� 3HWLWLRQHUV� LQVLVW� �%U�� ���� WKDW� KDUPRQL]DWLRQ� LV� ³D� IDQ�
WDV\�´� � &RQJUHVV�� KRZHYHU�� H[SUHVVO\� IRXQG� WKDW� WKH� &7($�
ZRXOG�ERRVW�KDUPRQL]DWLRQ��DQG�LW�GLG�VR�EDVHG�RQ�DQ�H[WHQ�
VLYH� UHFRUG�� � %RWK� WKH� +RXVH� DQG� 6HQDWH� UHSRUWV� LGHQWLI\�
³VXEVWDQWLDOO\�KDUPRQL]LQJ�8�6��FRS\ULJKW� ODZ� WR� WKDW�RI� WKH�
(XURSHDQ�8QLRQ´�DV�RQH�RI�WKH�&7($¶V�SULQFLSDO�EHQHILWV���6��
5HS��1R�� ��������� DW� ��� VHH� LG�� DW� �����+�5��5HS��1R�� ����
����� DW� ��� � 7KH� 5HJLVWHU� RI� &RS\ULJKWV�� WKH� 8QLWHG� 6WDWHV�
7UDGH� 5HSUHVHQWDWLYH�� WKH� &RPPLVVLRQHU� RI� 3DWHQWV� DQG�
7UDGHPDUNV�� DQG�PDQ\� RWKHUV� DW� WKH� KHDULQJV� RQ� WKH�&7($�
WHVWLILHG�WKDW�WKH�&7($�ZRXOG�EULQJ�VLJQLILFDQW�LPSURYHPHQW�
LQ�WKH�DOLJQPHQW�RI�8�6��DQG�(�8��FRS\ULJKW�WHUPV����
� 7KH�EDVLV�IRU�WKDW�FROOHFWLYH�MXGJPHQW�LV�FOHDU�� � ,Q������
WKH�&RXQFLO�RI� WKH�(�8�� LVVXHG�D�GLUHFWLYH�UHTXLULQJ�PHPEHU�
VWDWHV�WR�EULQJ�WKHLU�EDVLF�FRS\ULJKW�WHUPV�WR�OLIH�RI�WKH�DXWKRU�

�������������������������������������������������
��

6HH� H�J�� ���� +RXVH +HDULQJV DW ��� �-XGLWK 6DIIHU�� ���

�0DU\EHWK 3HWHUV�� ��� �&KDUOHQH %DUVKHIVN\�� ���� 6HQDWH +HDULQJ DW

�� �0DU\EHWK 3HWHUV�� VHH DOVR ���� &RS\ULJKW 2IILFH +HDULQJ DW �� �+DO

'DYLG�� ����� �6XVDQ 0DQQ��

��
6HH ���� +RXVH +HDULQJV DW ���� ������� ������� ������� ���

�0DU\EHWK 3HWHUV� 5HJLVWHU RI &RS\ULJKWV�� ������� ������ �&KDUOHQH

%DUVKHIVN\� 8�6� 7UDGH 5HSUHVHQWDWLYH�� ��� �%UXFH /HKPDQ� &RPPLV�

VLRQHU RI 3DWHQWV DQG 7UDGHPDUNV�� ��� �5HS� 3DWULFLD 6FKURHGHU�� ������

�&RDOLWLRQ RI &UHDWRUV DQG &RS\ULJKW 2ZQHUV�� ������ �/LVD 0� %URZQ�

OHH�� ���� 6HQDWH +HDULQJ DW � �6HQ� +DWFK�� � �6HQ� )HLQVWHLQ�� �� ����

������ ����� �0DU\EHWK 3HWHUV�� ��� �� �%UXFH /HKPDQ�� �� �$ODQ 0HQ�

NHQ�� ������ �0DU\EHWK 3HWHUV�� ������ �%UXFH /HKPDQ�� ������ �&RDOL�

WLRQ RI &UHDWRUV DQG &RS\ULJKW 2ZQHUV�� ������ �,QWHOOHFWXDO 3URSHUW\

/DZ 6HFWLRQ� $PHULFDQ %DU $VV¶Q� �� ��� �-RQDWKDQ 7DVLQL�� ���� +RXVH

+HDULQJ DW � �5HS� &REOH�� ����� �)UDQFLV 3UHVWRQ�� �� �*HRUJH 'DYLG

:HLVV�� ����� �)ULW] $WWDZD\��
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SOXV����\HDUV�E\�-XO\�������������%\�WKH�WLPH�RI�WKH�&7($¶V�
HQDFWPHQW��HYHU\�(�8��FRXQWU\�KDG�GRQH�VR�����%\�PDNLQJ�WKH�
WHUP� IRU� ZRUNV� E\� QDWXUDO� DXWKRUV� OLIH� SOXV� ��� \HDUV�� WKH�
&7($�FOHDUO\� EULQJV� WKH�8QLWHG�6WDWHV� LQWR� DJUHHPHQW�ZLWK�
RXU� (�8�� WUDGLQJ� SDUWQHUV� RQ� WKH� GXUDWLRQ� RI� WKH�PRVW� EDVLF�
FRS\ULJKW�WHUP��
� 3HWLWLRQHUV�PDNH�WZR�VRUWV�RI�DUJXPHQWV�WR�GHIOHFW�DWWHQ�
WLRQ� IURP� WKDW� IDFW�� �&RQJUHVV�FRQVLGHUHG�DQG� UHMHFWHG�ERWK���
)LUVW�� WKH\� QRWH� WKDW�� ZKLOH� WKH� &7($� PDGH� WKH� WHUP� IRU�
ZRUNV� E\� VLQJOH� DXWKRUV� LGHQWLFDO� WR� WKH� EDVLF� WHUP� LQ� WKH�
(�8���LW�OHIW�WKH�WHUPV�IRU�YDULRXV�VSHFLDO�FDWHJRULHV�RI�ZRUNV�
GLIIHUHQW�IURP�(�8��VWDQGDUGV���7KLV�DUJXPHQW�VHWV�XS�D�VWUDZ�
PDQ�� � 3URSRQHQWV� RI� WKH�&7($�GLG� QRW� XUJH�� DQG�&RQJUHVV�
GLG�QRW�ILQG��WKDW�WKH�&7($�ZRXOG�EULQJ�8�6��FRS\ULJKW�WHUPV�
LQWR�SHUIHFW�DOLJQPHQW�ZLWK�WKRVH�LQ�WKH�(�8���$V�WKH�6HQDWH�
UHSRUW�FDUHIXOO\�SXW� LW�� WKH�&7($�ZRXOG�³VXEVWDQWLDOO\´�KDU�
PRQL]H�8�6��DQG�(�8��WHUPV���6��5HS��1R�����������DW�����3H�
WLWLRQHUV�RIIHU�QR�HYLGHQFH�WR�FDOO�WKDW�FDXWLRXV�MXGJPHQW�LQWR�
TXHVWLRQ����

�������������������������������������������������
��

6HH &RXQFLO 'LUHFWLYH ������((& RI �� 2FWREHU ���� KDUPRQL]�

LQJ WKH WHUP RI SURWHFWLRQ RI FRS\ULJKW DQG FHUWDLQ UHODWHG ULJKWV� DUW� ��

� �� DUW� ���

��
6HH ��� &RQJ� 5HF� 6����� �GDLO\ HG� 2FW� ��� ����� �6HQ�

+DWFK�� :KHQ WKH 6HQDWH KHOG KHDULQJV RQ WKH &7($ LQ WKH IDOO RI �����

PDQ\ (XURSHDQ FRXQWULHV KDG DOUHDG\ DGRSWHG WKH QHZ VWDQGDUG� 6HH

���� 6HQDWH +HDULQJ DW ������ �0DU\EHWK 3HWHUV��

��
3HWLWLRQHUV¶ DUJXPHQW WKDW WKH &7($ DFWXDOO\ LQFUHDVHV GLVKDU�

PRQ\ EHWZHHQ 8�6� DQG (�8� FRS\ULJKW WHUPV DOVR PDUNHGO\ XQGHUVWDWHV

WKH GHJUHH RI LQFUHDVHG KDUPRQ\ DFKLHYHG IRU FHUWDLQ FDWHJRULHV RI ZRUNV�

SDUWLFXODUO\ WKRVH IRU ZKLFK WKH PHWKRGV RI FDOFXODWLQJ WKH WHUP GLIIHU

EHWZHHQ WKH 8QLWHG 6WDWHV DQG WKH (�8� FRXQWULHV� 0RYLHV� IRU H[DPSOH�

W\SLFDOO\ UHFHLYH D IODW WHUP LQ WKH 8QLWHG 6WDWHV DV ZRUNV IRU KLUH� 7KH

&7($ LQFUHDVHG WKDW WHUP IURP WKH OHVVHU RI �� \HDUV IURP SXEOLFDWLRQ RU

��� \HDUV IURP FUHDWLRQ WR WKH OHVVHU RI �� \HDUV IURP SXEOLFDWLRQ RU ���

\HDUV IURP FUHDWLRQ� 7KH (�8� FRXQWULHV E\ DQG ODUJH GR QRW WUHDW ZRUNV

IRU KLUH DV D VHSDUDWH FDWHJRU\� )RU PRYLHV LQ SDUWLFXODU� WKH WHUP UXQV

XQWLO �� \HDUV DIWHU WKH GHDWK RI WKH ODVW VXUYLYRU RI IRXU SULQFLSDO FRQ�

WULEXWRUV �GLUHFWRU� VFUHHQSOD\ DXWKRU� GLDORJXH DXWKRU� FRPSRVHU�� D WHUP

�
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� 3HWLWLRQHUV¶�VHFRQG�DUJXPHQW�LV�WKDW�OLIH�SOXV����\HDUV�LV�
IXUWKHU�RXW�RI� OLQH�ZLWK� WKH� UHVW�RI� WKH�ZRUOG¶V�FRS\ULJKW� UH�
JLPHV�WKDQ�LV�OLIH�SOXV����\HDUV���$JDLQ��WKLV�DUJXPHQW�LV�PLV�
OHDGLQJ�� � 6XSSRUWHUV� RI� WKH� &7($� DUJXHG�� DQG� &RQJUHVV�
IRXQG��WKDW�WKH�&7($�ZRXOG�LPSURYH�KDUPRQ\�EHWZHHQ�8�6��
FRS\ULJKW�WHUPV�DQG�WKRVH�RI�WKH�(�8��QDWLRQV��QRW�QHFHVVDULO\�
ZLWK�FRXQWULHV�RXWVLGH�RI�WKH�(�8�����&RQJUHVV�KDG�D�FRPSHO�
OLQJ� UHDVRQ� IRU� IRFXVLQJ� RQ�(XURSH�� �(XURSH� DFFRXQWV� IRU� D�
ODUJH�SHUFHQWDJH�RI�8�6��WUDGH�LQ�FRS\ULJKWHG�JRRGV����
� %XW� LQ� WKH� HQG�� SHWLWLRQHUV¶� FRQWHQWLRQ� WKDW� &RQJUHVV�
HUUHG� LQ� ILQGLQJ� WKDW� WKH�&7($�ZRXOG� LQFUHDVH� WKH�KDUPRQ\�
EHWZHHQ� WKH� 8�6�� DQG� (�8�� FRS\ULJKW� V\VWHPV� VXIIHUV� IURP�
RQH� RYHUDUFKLQJ�� DQG� IDWDO�� IODZ�� � (YHU\� IDFWXDO� DUJXPHQW�
DJDLQVW�KDUPRQL]DWLRQ�PDGH�E\�SHWLWLRQHUV�EHIRUH� WKLV�&RXUW�
ZDV� SUHVHQWHG� WR� &RQJUHVV� GXULQJ� LWV� FRQVLGHUDWLRQ� RI� WKH�
&7($�����&RQJUHVV�FRQVLGHUHG�ERWK�WKRVH�DUJXPHQWV�DQG�WKH�
DUJXPHQWV� RQ� WKH� RWKHU� VLGH�� DQG� FRQFOXGHG� WKDW� WKH�&7($�
ZRXOG��RYHUDOO��LPSURYH�KDUPRQ\�EHWZHHQ�WKH�8�6��DQG�(�8��
FRS\ULJKW�UHJLPHV�� �3HWLWLRQHUV�PD\�GLVDJUHH�ZLWK�WKDW� MXGJ�
PHQW��EXW�LW�ZDV�&RQJUHVV¶V�WR�PDNH��

�������������������������������������������������
ZKLFK LV QRUPDOO\ LQ H[FHVV RI �� \HDUV IURP SXEOLFDWLRQ� 7KXV� DOWKRXJK

8�6� ODZ XVHV D GLIIHUHQW PHWKRG RI FDOFXODWLQJ WKH GXUDWLRQ RI WKH WHUP�

WKH &7($¶V VKLIW IURP �� WR �� \HDUV IURP SXEOLFDWLRQ KDV WKH HIIHFW RI

PRYLQJ WKH 8�6� WHUP FORVHU WR WKH W\SLFDO (�8� WHUP�

��
,Q IDFW� PDQ\ FRXQWULHV RXWVLGH WKH (�8� KDYH DGRSWHG D EDVLF

WHUP RI OLIH SOXV �� \HDUV� 7KRVH FRXQWULHV LQFOXGH $UJHQWLQD� %UD]LO�

%XOJDULD� &URDWLD� WKH &]HFK 5HSXEOLF� (FXDGRU� (J\SW� ,QGRQHVLD� ,FH�

ODQG� ,VUDHO� +XQJDU\� /LWKXDQLD� 1LFDUDJXD� 1LJHULD� 1RUZD\� 3DUDJXD\�

3HUX� 3RODQG� 5RPDQLD� 6ORYDNLD� DQG 6ORYHQLD�

��
)RU H[DPSOH� LQ ����� WKH (�8� FRXQWULHV DFFRXQWHG IRU DSSUR[L�

PDWHO\ �� SHUFHQW RI WKH UHYHQXHV IURP UHQWDO RI 8�6� PRYLHV DQG YLGHRV

RYHUVHDV� 6HH 8�6� 'HS¶W RI &RPPHUFH� %XUHDX RI (FRQRPLF $QDO\VLV�

6XUYH\ RI &XUUHQW %XVLQHVV ��� �������
��

6HH� H�J�� ���� +RXVH +HDULQJV DW ������ �3URI� -RKQ %HOWRQ��

������� �3URI� 'HQQLV .DUMDOD�� ������� �3URI� -�+� 5HLFKPDQ�� ����

6HQDWH +HDULQJ DW ����� �3URI� 'HQQLV .DUMDOD��
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� 3UHVXPDEO\� UHFRJQL]LQJ� WKDW� WKH\� FDQQRW� SUHYDLO� XQGHU�
WKH� RUGLQDU\� VWDQGDUG� RI� UHYLHZ�� SHWLWLRQHUV� FRXFK�PXFK� RI�
WKHLU� DUJXPHQW� �%U�� ������� LQ� WKH� ODQJXDJH�RI� ³LQWHUPHGLDWH�
VFUXWLQ\´� XQGHU� WKH� )LUVW� $PHQGPHQW�� � ,Q� SHWLWLRQHUV¶� YLHZ�
�%U����������HVVHQWLDOO\�HYHU\�SURYLVLRQ�RI�WKH�FRS\ULJKW�ODZV�
³UHJXODWHV�VSHHFK´�LQ�WKH�)LUVW�$PHQGPHQW�VHQVH���7KXV��XQ�
GHU� SHWLWLRQHUV¶� WKHRU\�� DOPRVW� HYHU\� GHFLVLRQ� &RQJUHVV�
PDNHV�ZLWK�UHVSHFW�WR�WKH�VFRSH�RU�RWKHU�DVSHFWV�RI�FRS\ULJKW�
SURWHFWLRQ�ZRXOG�EH� VXEMHFW� WR� MXGLFLDO� LQTXLU\� LQWR�ZKHWKHU�
WKH� SURYLVLRQ� LV� ³QDUURZO\� WDLORUHG´� WR� VHUYH� DQ� ³LPSRUWDQW�
JRYHUQPHQWDO� LQWHUHVW�´� � 6XFK� FKDOOHQJHV�ZRXOG� UHTXLUH� H[�
WHQVLYH� OLWLJDWLRQ� WR� FRQVLGHU� QRW� RQO\�ZKDW� &RQJUHVV� FRXOG�
UHDVRQDEO\�KDYH�FRQFOXGHG��EXW�DOVR�ZKDW�HYLGHQFH�LW�FRQVLG�
HUHG�DQG�ZKHWKHU�LW�FRXOG�KDYH�DGRSWHG�VRPH�RWKHU�UXOH�WKDW�
ZRXOG�KDYH�³SURPRWH>G@� WKH�3URJUHVV�RI�6FLHQFH´�LQ�D�PRUH�
³QDUURZO\� WDLORUHG´� IDVKLRQ���� � 7KDW� DSSURDFK� ZRXOG� KDYH�
VXUSULVHG� WKRVH�ZKR� GUDIWHG� ERWK� WKH� )LUVW� $PHQGPHQW� DQG�
WKH�&RS\ULJKW�&ODXVH����
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6HH 3HW� %U� ������ ����� 3HWLWLRQHUV FRQFHGH �%U� ��� WKDW� IRU

SXUSRVHV RI WKH &RS\ULJKW &ODXVH� WKHUH LV QR EDVLV IRU WKH &RXUW WR VHF�

RQG�JXHVV WKH OHQJWK RI WKH FRS\ULJKW WHUP HVWDEOLVKHG E\ WKH &7($ IRU

QHZ FRS\ULJKWV� 7KH\ PDNH QR VLPLODU FRQFHVVLRQ� KRZHYHU� IRU SXU�

SRVHV RI WKH )LUVW $PHQGPHQW²UDLVLQJ WKH VSHFWHU WKDW FRXUWV ZLOO EH

DVNHG WR GHWHUPLQH ZKHWKHU HDFK VXEVWDQWLYH SURYLVLRQ DQG HDFK WHUP RI

SURWHFWLRQ LV ³QDUURZO\ WDLORUHG´ WR VHUYH DQ ³LPSRUWDQW JRYHUQPHQWDO

LQWHUHVW�´ )RU H[DPSOH� FRXUWV PLJKW EH FDOOHG RQ WR FRQVLGHU ZKHWKHU KRW

QHZV VWRULHV UHTXLUH WKH VDPH OHQJWK RI SURWHFWLRQ DV FODVVLFDO PXVLF

FRPSRVLWLRQV� RU ZKHWKHU GLIIHUHQW OHYHOV RI SURWHFWLRQ DUH UHTXLUHG WR

VDWLVI\ WKH QDUURZ WDLORULQJ UHTXLUHPHQW�

��
7KH FRXUW RI DSSHDOV PD\ KDYH RYHUVWDWHG LWV SRLQW LQ WKH RWKHU

GLUHFWLRQ ZKHQ LW VXJJHVWHG LQ GLFWXP �3HW� $SS� �D� WKDW DOO FRS\ULJKW

HQDFWPHQWV DUH ³FDWHJRULFDOO\ LPPXQH´ IURP )LUVW $PHQGPHQW FKDOOHQJH�

$ ODZ JUDQWLQJ FRS\ULJKW SURWHFWLRQ WR ZRUNV WKDW VSHDN IDYRUDEO\ RI WKH
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� 7R�EHJLQ�ZLWK��WKH�&RXUW�KDV�REVHUYHG��LQ�FRQVLGHULQJ�DQ�
DOOHJHG�FRQIOLFW�EHWZHHQ�FRS\ULJKW�DQG�WKH�)LUVW�$PHQGPHQW��
WKDW� ³LW� VKRXOG� QRW� EH� IRUJRWWHQ� WKDW� WKH� )UDPHUV� LQWHQGHG�
FRS\ULJKW�LWVHOI�WR�EH�WKH�HQJLQH�RI�IUHH�H[SUHVVLRQ���%\�HVWDE�
OLVKLQJ� D� PDUNHWDEOH� ULJKW� WR� WKH� XVH� RI� RQH¶V� H[SUHVVLRQ��
FRS\ULJKW�VXSSOLHV� WKH�HFRQRPLF�LQFHQWLYH�WR�FUHDWH�DQG�GLV�
VHPLQDWH�LGHDV�´��+DUSHU�	�5RZ������8�6��DW�������,W�KDV�IXU�
WKHU�QRWHG�WKDW�WKH�ULJKW�RI�IUHH�VSHHFK�LQFOXGHV�QRW�RQO\�WKH�
ULJKW�WR�VSHDN��EXW�DOVR�WKH�ULJKW�³WR�UHIUDLQ�IURP�VSHDNLQJ�DW�
DOO�´�:RROH\�Y��0D\QDUG������8�6�������������������DQG�WKDW�
FRS\ULJKW� DOVR� VHUYHV� WKDW� ³FRXQWHUYDLOLQJ� )LUVW�$PHQGPHQW�
YDOXH�´� �+DUSHU�	�5RZ������8�6��DW���������FLWLQJ�6FKQDS�
SHU� Y�� )ROH\�� ���� )��G� ���� �'�&�� &LU�� �������� � 7KXV�� WKH�
&RXUW� KDV� UHFRJQL]HG� WKDW� FRS\ULJKW� JHQHUDOO\� SURPRWHV��
UDWKHU� WKDQ� FRQIOLFWV�ZLWK�� )LUVW�$PHQGPHQW� YDOXHV�� �0RUH�
RYHU��ZKLOH� WKH�)LUVW�$PHQGPHQW� SURWHFWV� HDFK� LQGLYLGXDO¶V�
ULJKW� WR� FRQWURO� KLV� RU� KHU� RZQ� H[SUHVVLRQ��ZKDW� SHWLWLRQHUV�
VHHN� WR� HVWDEOLVK� LV� VRPHWKLQJ� TXLWH� GLIIHUHQW�� � D� FRQVWLWX�
WLRQDO� ULJKW� WR� ³PDNH� FRPPHUFLDO� XVH� RI� WKH� FRS\ULJKWHG�
ZRUNV�RI�RWKHUV�´����3HW��$SS���D���7KLV�&RXUW�KDV�QHYHU�UHF�
RJQL]HG�VXFK�D�ULJKW��
� :KDWHYHU� WHQVLRQ� UHPDLQV� EHWZHHQ� FRS\ULJKW� DQG� WKH�
)LUVW�$PHQGPHQW�LV�IXOO\�DFFRPPRGDWHG��DV�WKH�FRXUW�RI�DS�
SHDOV� UHFRJQL]HG� �3HW�� $SS�� �D��D��� WKURXJK� WKH�
LGHD�H[SUHVVLRQ� GLVWLQFWLRQ� DQG� WKH� GRFWULQH� RI� IDLU� XVH²
ZLWKRXW�VXEMHFWLQJ�DOO�RI�FRS\ULJKW�ODZ�WR�KHLJKWHQHG�FRQVWL�

�������������������������������������������������
JRYHUQPHQW� EXW QRW WR WKRVH WKDW DUH FULWLFDO RI LW� IRU H[DPSOH� ZRXOG

FHUWDLQO\ IDLO )LUVW $PHQGPHQW VFUXWLQ\� 7KLV &RXUW¶V FDVHV� KRZHYHU�

KDYH QHYHU VXJJHVWHG DQ\ SRVLWLRQ UHPRWHO\ DV VZHHSLQJ DV WKDW DGYDQFHG

E\ SHWLWLRQHUV�

��
$V RQH VFKRODU KDV QRWHG� ³>Z@KDW (ULF (OGUHG SURSRVHV WR GR LV

UHFLUFXODWH RWKHU SHRSOH¶V VSHHFK� 7KH )LUVW $PHQGPHQW LV FHUWDLQO\ DERXW

WKH IUHHGRP WR PDNH \RXU RZQ VSHHFK� :KHWKHU LW LV DERXW WKH IUHHGRP WR

PDNH RWKHU SHRSOH
V VSHHFKHV DJDLQ IRU WKHP� , KDYH VRPH GRXEW�´ -DQH

*LQVEXUJ� 6\PSRVL>XP@� 7KH &RQVWLWXWLRQDOLW\ RI &RS\ULJKW 7HUP ([WHQ�

VLRQ� +RZ /RQJ ,V 7RR /RQJ"� �� &DUGR]R $UWV 	 (QW� /�-� ���� ���

�������
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WXWLRQDO� UHYLHZ�� � 7KH� IRUPHU� OHDYHV� LGHDV� IUHH� RI� FRS\ULJKW�
UHJXODWLRQ��DOORZLQJ�SURWHFWLRQ�RQO\�IRU�DQ�DXWKRU¶V�SDUWLFXODU�
H[SUHVVLRQ������8�6�&��������E���VHH��H�J���)HLVW������8�6��DW�
�����³7KH�PRVW� IXQGDPHQWDO�D[LRP�RI�FRS\ULJKW� ODZ� LV� WKDW�
µ>Q@R� DXWKRU� PD\� FRS\ULJKW� KLV� LGHDV� RU� WKH� IDFWV� KH� QDU�
UDWHV�¶´� �TXRWLQJ� +DUSHU� 	� 5RZ�� ���� 8�6�� DW� ������� � 7KH�
&RXUW� KDV�GHVFULEHG�ZLWK� DSSURYDO� -XVWLFH�%UHQQDQ¶V� UHVXOW�
LQJ�FRQFOXVLRQ� WKDW�³>F@RS\ULJKW� ODZV� DUH�QRW� UHVWULFWLRQV�RQ�
IUHHGRP�RI� VSHHFK>�@� DV�FRS\ULJKW�SURWHFWV�RQO\� IRUP�RI�H[�
SUHVVLRQ�DQG�QRW� WKH� LGHDV�H[SUHVVHG�´� �+DUSHU�	�5RZ������
8�6��DW������GHVFULELQJ�1HZ�<RUN�7LPHV�&R��Y��8QLWHG�6WDWHV��
����8�6�����������Q�
���������%UHQQDQ��-���FRQFXUULQJ������
� $V�WR�H[SUHVVLRQ��WKH�IDLU�XVH�GRFWULQH�H[FOXGHV�IURP�LQ�
IULQJLQJ�DFWLYLWLHV�UHDVRQDEOH�XVHV�RI�D�FRS\ULJKWHG�ZRUN�IRU�
³SXUSRVHV�VXFK�DV�FULWLFLVP�>RU@�FRPPHQW�´�����8�6�&����������
-XGLFLDO�DSSOLFDWLRQ�RI�WKH�³ODWLWXGH�IRU�VFKRODUVKLS�DQG�FRP�
PHQW� WUDGLWLRQDOO\� DIIRUGHG� E\� IDLU�XVH´� VXIILFHV� WR� SURWHFW�
DQ\� VSHHFK� YDOXHV� QRW� DOUHDG\� SURWHFWHG� E\� WKH�
LGHD�H[SUHVVLRQ�GLVWLQFWLRQ�DQG� WKH�YHU\�QDWXUH�RI�FRS\ULJKW��
ZLWKRXW�FRQVWLWXWLRQDOL]LQJ�HYHU\�FRS\ULJKW�FDVH�� �+DUSHU�	�

5RZ������8�6��DW������

&21&/86,21�

� 7KH�MXGJPHQW�RI�WKH�FRXUW�RI�DSSHDOV�VKRXOG�EH�DIILUPHG��
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��

7KH LGHD�H[SUHVVLRQ GLVWLQFWLRQ DOVR GHIODWHV SHWLWLRQHUV¶ DUJX�

PHQW �%U� �� WKDW SUHVHQW FRS\ULJKW WHUPV FULWLFDOO\ GLPLQLVK SXEOLF GLV�

FRXUVH� (YHU\ LGHD� WKHRU\� RU IDFW HPERGLHG LQ D FRS\ULJKWHG ZRUN EH�

FRPHV IUHHO\ DYDLODEOH WR WKH SXEOLF DW WKH PRPHQW RI LWV SXEOLFDWLRQ� $OO

WKDW FRS\ULJKW ODZ SURWHFWV LV DQ DXWKRU¶V SDUWLFXODU H[SUHVVLRQ�
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